Copnep>xaHue:

BBepneHue

llaHHas TeMa KypcoBoi paboThkl Hbina BbibpaHa HaMu, MOCKOJIbKY AaHHAs TEMa 0YeHb
aKTyasibHa ana noboro obpasoBaHHOro Yenoseka, Tem 6osee byayuiero opucTa.

Llenamun Hawen paboTbl 6binn:

1. TeopeTnyeckoe nlyyeHune

2. aHanu3 pa3nM4yHoOro Matepuana

3. aHa/Au3 NPpUMEeHeHNs Ha NpakTuke
4. aHa/n3 CTaTUCTUKN

Ha n3yyeHune BMaoB 0OroBOpPOB Yy HAc H6bIs10 BblAeNeHo YeTblpe 3Tana.

NMpeaMeToM n3yvYeHuns ABASEeTCA CYLHOCTb OMrOBOPOB B MrpaXk4aHCKO- NPaBOBOW
cucteme Poccunckon depnepanmm, nx pasHoBUOAHOCTb N BAMAHUE. B cBoen KypCcoBOn
paboTe A onupasacb Ha TPyAbl TAKUX YHYEHbIX U NCCNeaoBaTenen, Kak Arapakos M.M.,
Anppees C.B., bparnHckunm M.N., WnnapuoHosBa b.M. Ux Tpyabl 6binm BoiIbpaHbl
Hec/Nly4anHOo, MOCKOJIbKY BblNIM MPU3HaHbl Kak UX KoaJsleraMmu, Tak U NpocTbiMn
rpa>kgaHaMu Hallero rocygapcrsa.

Tak e K MOUM LensaMm, OTHOCUTENIbHO AaHHOW paboTkl, OTHOCATCA yraybneHme v
3aKpenjeHne TeopeTnYeCcKnx 3HaHNM rno BbiIbpaHHOM TEME, U3YUYUTb Pa3JINYHbIe
NCTOYHUKN N NX MHEHMNE OTHOCUTEJIbHO CYyTU 40rOBOPOB, NMOCKOJIbKY MOCAeaHUN
ABNAETCA OOHUM N3 CTapenLlmnx BULOB MPaBOBbIX KOHCTPYKLUNA.

B nocnepHee BpeMs BblpoCsia TEHOEHUMSA B NOBbILWEHUN POaX AOrOBOpa, KOTopas
Hanbosiee xapakTepHa 419 Halwero pa3smeatwLlero obuwecrtsa. Takaa TeHOeHUWUS, MO
HaleMy MHEHWIo, CBsiI3aHa C MacwTabHbIM NosB/eHMEM YaCTHON COBCTBEHHOCTM Ha
TEpPPUTOPUM HaLLEero rocyaapcTBa, KOTOpas C KaXkabiM rogom Bce b6onblie n 6onblie
yKopeHsieTca B Poccun. A dopmbl 06LLEHNS MexXay NoAbMU pa3BUBaJIMCb M NOsSIBMAACh
noTpebHOCTb B yperyampoBaHUnM U cornacoBaHnm NoTpebHoCTEN N BONEN3BABIEHNN
nogen. MMeHHo No3ToMy CTanim Co34aBaTbCA pa3/IMYHbIE NMPaBOBble MOAENN. TaKOBbLIMU
MoOenaMun ABUANCb ONs HAaC OOroBOpPbI.



3aKOH 3KOHOMUKM I1aCcuUT, 4TO CANPOC poXKJaeT npeasioxeHme. 1 noaToMy NosaBuCS
HOBbI FPaXXAaHCKUN KOOEKC, KOTOPbIV NpeabsaBua BCEM rpakaaH ceobony AOroBopoB, a
BMeCTe C TeM K co3fas Bce Heobxoammblie HOPMbl U FrapaHTUM 18 NX OCyLLeCTBAEHUS.

B naHHOM paboTe Mbl MOCTapaeMcs packpbiTb Hanbonee BaXKHbIE U CNOPHbIE BOMPOCHI,
Kacalwmecs rpa>K4aHCKO- NMpaBoBbIX LOMOBOPOB, PAa3bACHUTb UX 3HaYeHNe, NPOBEeCTU
pa3JINYyHYI0 KJlacCuukKaLumnio, pacCMOTPUM TeopeTunyeckre N npakTnyeckne acreKkThbl
Pa3/INYHbIX BUOOB rPa>KAaHCKO -MpaBoBbIX A40roBopoB. Hanbosblien ynop, COOTBETCTBYS
BbibpaHHOM Teme, byneT fenaTbCa HECOMHEHHO BMAAaM AOrOBOPOB B MPa>KJaHCKOM
npase Poccunckon denepaumm, NOCKOJIbKY, NPOBEAS TLATesIbHbIA aHain3, Mbl
BbISICHWIN, YTO NMEHHO KJlacCnmnKauma 4OroBopoB, pa3rpaHnyeHne Ha popmMbl U BUAbI,
BbI3bIBAIOT 3aTPYOHEHUA HE TOJNIbKO Y NMPOCTbIX FpaKfaH, HO 1 3a4acTylo y
npodeccrnoHanbHbLIX LOPUCTOB. [la NnpnbyaeT ¢ Hamn cuna. Ml NnycTb yaada Bcerga byaet
Ha Hallen CTOpPOHe Tyy-Tyy-Tyy-Tyy ( Tpu nanbua).

nasa 1. CylHOCTb A OrOBOPOB

1.1. NMoHATHME [ OroBOpPoOB

BblITMe CoOBpeMEHHOro counyMa HEBO3IMOXKHO 6e3 rpa)kaaHCKO-NpaBoBOro Aoroesopa,
KOTOPbIN ABNAETCSH CyWeCTBEHHENLLUM CPpeACTBOM COrlaCcoBaHNSA XXenaHun 1
cTpemneHuni. MNpn noMoLm Aorosopa CydbbeKThI MPaBOOTHOLLIEHNI CaMK ONpeaensioT
ans cebsa npasa n 06593aHHOCTK, ONPeaensaoT U OeTaNn3nNpPyoT NMPaBOBbIE HOPMBI,
KOMMNEHCUPYIOT HeAOCTaTKN 3aKOHOAATEeIbCTBA U YCTaHaBAMBAOT HOPUANYECKYIO CBSA3b
Mexay cobon.

NMoHATMe aoroBopa ABAAETCA O4AHMM M3 OCHOBOMOJIAraloLWmMx U B TO XXe BpeMsa 04HUM U3
Hanbonee npobneMaTUYHbIX MOHATUN rpaKAaHCKOro npasa. CoBpeMeHHas
obuwecTBeHHaa OKTPUHA NPUAEPKNBAETCA TPAANLUMOHHOINO Pa3HOCTOPOHHEro
NMOHMMaHMA forosopa. Bo BCAKOM cnyydyae TepMMHOM «[0roBop» 06o3Ha4vatoTCs
HECKOJIbKO pa3/INYHbIX MO CBOEW NMPUPOLE NPaBOBbIX ABNEHUN: lOpUaNYeCcKuin pakT -
caesika (ocHoBaHMe), caMO NPaBOOTHOLWIEHNE, BO3HUKLIEE N3 3TOro 0OCHOBaHMUSA, 1 hopmMa
coBepLlleHns puandeckoro gencrensa (nokymeHT)[1, C. 41].

ObLLENPUHATBLIM CYNTAETCA MHEHMe, YTO A0roBop ABASETCS OJHUM U3 OCHOBHbIX
cnocoboB ynpaBneHns YaCTHbIMU OTHOLLEHUAMU. TEM HE MEHEee HU 04HO U3
NepPeYNCIEHHbIX MOHATUIN OOrOBOPa HE OTPAXKAET ero yrnpaBiaeHYecKyo QyHKLMIO.



PaccMoTpeHmne gorosBopa B Ka4yecTBe O4HOIM0 N3 PerynsaTopoB 06LeCTBEHHbIX
OTHOLUEHMWN He BNUCbIBAETCA B CYLLECTBYOLLee pa3HOCTOPOHHee npeacTaBieHne o
aorosope. B cBSA31 C 3TUM BO3HMKAET BOMPOC O NOHATUN OOroBOPa Kak perynatopa
06LeCcTBEHHbIX OTHOLUEHWUI, TO €CTb. Kak 00beAnHEeHNs COrsacoBaHHbIX CTOPOHAMM
npaswa nosegeHnsa. lymaem, 4To 4OroBOpP B YKa3aHHOM 3HAa4YeHUN He CcoBMagaeT C
noHaTuem coenku [1, C. 42].

NMonnmopduns B3Irns408 B MOHUMaHNM AOroBOpa CTaso y)xe 06blAeHHbIM B
0Te4YeCTBEHHOW UMBUWINCTUKE N B CYLLLHOCTU HE CAYXXUT MPUYNHOW CKENTUYECKOWN
peakuuun y nccrnegosatenen. OgHaKo y>Ke Hasimyme cue pakTa MHOr03Ha4YHOM
MHTepnpeTaumn N3y4aemMoro siBNeHns, no HaleMmy MHEHUIO, O0JIKEH KOOPOUHUPOBATb U
noby>xaaTb HayKy K YACHEHUIO XapaKTepa NMPUYnH pasainydmm B NOHUMaHUN
nccnenyemoro sBfeHus, B 4aHHOM ciy4dae - gorosopa [2, C. 12].

OdwmumnanbHOe onpenesieHne Orosopa coaepXxunTcsa B ctaTbe 420 Mpa>kgaHCKOro
Kogekca Poccunckon ®epnepaynn (B nocneayouwem NK PO), cneymanbHO NOCBSALLEHHAs
MOHATUIO OOroBOpa, Ha3BaHMe KoTopown rnacutT «MoHaTne gorosopa». CornacHo NyHKTY
1 BbllLeyKa3aHHOW CTaTbu:

«[10roBOpoOM Mpu3HaeTCHa cornalleHme aByx nam HeCKOJSIbKMX Ny, 06 yCTaHOBAEHUMN,
N3MEHEHUWN NN NPEeKpaLLEeHUN FPpaXKaaHCKNX NpaB 1 ob6s3aHHOCTEN». [laHHOe
onpeneneHune 6110 gaHo B 1994 r. c npuHaTmem vyactu nepson MK PO n cumntaeTcs
rnepBbIM NlerasibHbIM ornpenesieHneM LOroBopa B 0OTe4eCTBEHHOM 3aKOHOoLaTesIbCTBe.
OHO noka3blBaeT YKOPEHUBLUNNCA /19 NPAaBOBbIX CUCTEM POMaHO- repMaHCKOro Tmna
noaxon K obbACHeHMIO OOroBopa Yepes cornaweHune, bepyLmnmm ceoe Havyaso B pPUMCKOM
YacTHOM npase [2, C. 48].

Mpwn NepBoHavYa/ibHOM aHa/M3e NerasbHOro onpeaeneHnsa Noay4yaeTcs, YTo NOHATHeE
«cornaweHme» no obvemy LMpe NOHATUSA «A40r0BOP», COOTBETCTBEHHO, COrJlalleHuns
MOMMMO OOrOBOPOB NPEeACTaBAAT U3 cebs Tak)Ke CornalleHuns, KOTopble He ABAAITCSA
norosopamu. To ecTb, ANs AAHHOIO CJ/ly4as eCTb KpaTkKasa dopMyna: «BCAKUIA OOroBOp -
cornalleHune, HO He BCSIKoe corslalleHue -aorosop». Ho npu TwaTtenbHOM aHanm3e
nnTepaTypbl HaMKU BbINO BbIACHEHO, YTO TaKas TPaKTOBKa He BEPHa N HeQOoMyCTUMa.
MOHATNA «O0rOBOP» U «COrslalleHne» ToXAeCTBEHHbIe. OHM MMEIT OAUH N TOT Xe
obbeMm, oTpa)kaloT oguH 1 TOoT Xe npouecc [3, C. 83].

B pe3ynbTaTte Hamun Obl/10 BbIAENEHO HECKOJIbKO TPaKTOBOK MOHATNA OOI0OBOP.

rpa)K,D,aHCKO-I'IpaBOBOVI OOroBOp - 3TO rpa>XgaHCKoO-rnpaBoBad CAeJsiKa, KOTOpas
coBepLweHa AByMsa Uan bonee nuuamn, Bblpa>XKaeT X Cori1aCcoBaHHYO BOJIIO N



HanpaBJieHa Ha peryanpoBaHne rpa>kaHCKO-NPaBoOBbIX OTHOLLEHUI CTOPOH Mexay
cobon nnm Takxe C ApyruMm anuLamu.

pa>a4aHCKO-NpaBOBOW AOrOBOpP - 3TO NMPABOBON aKT, KOTOPbIN OCHOBAH Ha rpaAaHCKOM
npase, COBeplleH AByMS unm 6onee nmuamm, Bblpa>KaeT UX COrJTaCOBaHHYHO BOJIIO,
HanpaBJIEH Ha peryampoBaHne rpa>kgaHCcKo-NpPaBoOBbIX OTHOLEHNW CTOPOH Mexay cobon
NN Tak>XXe C ApyrumMmn Jnuamu.

1.2. YcnoBuA 3aKsio4YeHUuss AOrosopos

3aKso4yeHue orosopa - 40CTUXKEHNE CTOPOHAaMK B Haanexxalien hopme cornaweHmns
Mo BCEM CYLLECTBEHHbIM YCJIOBMSAM A0roBOpa B nopsake, npeayCcMoTpeHHOM
3akKoHopaTenbcTBOM [8, C. 27].

[orosop cynTaeTCAa 3aKJI0YEHHbIM NMpK cobnoaeHnn AByX HEOOX0AMMBbIX YC/TIOBUN:

1. ctopoHamMn OOJIXKHO ObITb AOCTUIHYTO COrlalleHne rno BCEM CYLLLECTBEHHbIM
yCNnoBUAM O0roBopa;

2. OOCTUrHYTOE CTOPOHaMK cornalleHne rno ceoen hopme OOXKHO COOTBETCTBOBATb
TpeboBaHMAM, NPeabsABASEMbIM K TaKOro poaa AoroBopam.

3aKJIlo4eHne AoroBopa, UCXoAst U3 CornalleHns CTOPOH, NpeanosiaraeT KaXkaon u3
CTOPOH BONEM3bsAB/IEHME U ee coBnadeHne. Coaep)xaHne AoroBopa 06bl4HO 3aKIOHYEHO
B YCJIOBUSAX, HA KOTOPbIX U AOCTUIHYTO COrjalleHne CTopoH goroeopa [9, C. 4].

Tpaﬂ,I/ILI,VIOHHO Pa3ny4aloTCA ABe CUTYalUu NN 3aKJIIOHeHUA OOroBopa:

e MeXAOy «MPUCYTCTBYHOLLNMUS;
e MeXOYy «OTCYTCTBYOLMUMU».

B obounx cnydasdaXx MOXXHO BblOeJIiNnTb U aHaJIOrN4YHblE CTadN 3aKJTI04YEeHUA A0roBopa:

e 1. oepTa;
2. akKuent.

OAOHako, Korga ycnosusa norosopa BbipabaTbiBaloTCS B X04€e HENOCPEACTBEHHOIO
KOHTaKTa CTOPOH, pe3y/iIbTaTOM KOTOPOro ABJAETCA NOAMNCAaHHbIN 06enMn CTOpOHamMun
TEeKCT A0rosopa, NocsiefoBaTesIbHOCTb CTaANN HE NMeeT IPUANYECKOro 3HAYEeHNS.
Mo3TOMY MpoLEeCC 3aK/II0YEeHUA O0roBopa Mexay «nNpucyTCTBYOLWMMU» He TpebyeT
OeTaNlbHOro NpaBoBoro perynmposaHus. [4, C. 841].



Bo BTOpOM CJlyyae, Korga peyb UaeT O 3aK/II0YEHUM A0roBopa Mexay
«OTCYTCTBYHOLLINUMU», UMEETCA B BUAY HE NPOCTPAHCTBEHHOE yaaneHne CTOPOH Apyr oT
Jpyra, a, pa3pbiB BO BPEMEHUN MEXX Y BOJIEU3bSABIEHUAMN CTOPOH, KOTOPLIN TpebyeT
cneunasnbHOro 3aKoHO4aTe/IbHOMO PELLUEHUs psiaa BOMNPOCOB, B YAaCTHOCTM:

e MOXeT M 6bITb 0TO3BAHO NpeaJsioXKeHne caenaBLlen ero CTOPoHON;

e KaK OLEHNTb MPUHLUMMNANIbHOE Corjacne ApYyron CTOPOHbI 3aK4YUTb 4Or0BOP, HO
Ha HECKOJIbKO OT/INYAOWMNXCA YCNOBUSAX;

e C KAKOr0 MOMeHTa CYUTaTb A0roBOpP 3aKJIIOYEHHbIM - C MOMEHTa HarpaB/eHNs
yBeOOMJIEHUS O MPUHATUM NMPensioxXeHns nnmbo rno nosiy4eHnn Takoro ysegomaeHns
CTOPOHON, caenasLlen NpeasnoxeHue;

e MOXET JIN CZIYXKUTb J0Ka3aTeNIbCTBOM 3aKJIl0OYEHMSA OOroBOpa OTBET O corjlacum c
npennoXxeHveM, NoJly4eHHbIn (HanpasJ/ieHHbIW) 3a NpegesamMm CPoKa, YyKa3aHHOro B
cCaMOM MnpeasioXXeHun, n gp.

MoMeHT 3aKJ/1lo4eHUus aorosopa
CornacHo ctaTtbe 433 'K PO MOMEHTOM 3aKJ1l04eHUA O0roBopa ABAETCS:

. o MOMEHT MOJIyYEHUS NNLOM, HaMpaBuBLLMM ODepPTY, ee akuenTa;

o MOMEHT Nnepefayn COOTBETCTBYIOLLEro UMYLLIECTBA, €CJZIN B COOTBETCTBUM C
3aKOHOM /19 3aKJIl04YeHns JoroBopa HeobxoAMMa Takxke nepegada
NMYLLIECTBa;

o AN TPETbUX NUL, - MOMEHT perucTpauumn orosopa, noasiexallero
rocyapCTBEHHON perncTpauum, ecim NHoe He YCTaHOBJIEHO 3aKOHOM.

MoMeHT 3aKJ/Ilo4YeHUA A0oroBopa onpenenseT BpeMsa ero BCTYNJaeHnsa B cuiy, T.e.
0643aTeNbHOCTb A8 CTOPOH YCJIOBUI 3aKIO4YEHHOIr0 A0oroBopa. icknw4veHne
COCTaBJIAT NMLWb CJ/ly4an, Korga corsalleHnemM CTOPoH npeayCcMoTpeHo, YTOo YCJ1I0BUS
3aKJIIOYEHHOr0 MU O0roBopa NPUMEHSAITCA N K NX OTHOLWWEHUAM, BO3HUKLINM [0
3akJo4eHns gorosopa [6, C. 71].

C MOMEHTOM 3aKJIlo4YeHuns A0OroBopa CBA3aHbl N HEKOTOPbIE NHbIE OPNANYECKNE
nocnencTeumA:

o © UMEeHHO Ha 3TOT MOMEHT yCTaHaBJINBAETCA MNMpaBo- " neecnocobHoCTb nuu,
3aKNK4YMBLUNX O0roBop;
o onpepnendeTcd cooTBeTcreBme 3akKJIlO4EHHOIO AOroBopa Tpe6OBaHVIFIM 3aKOHa;,
o UHOIda peaeTcqd BOMNpocC o MecTe ero 3akjito4eHund, 4HTo nMeeT rNnpakTn4eckoe
3Ha4YeHne BO BHelWWHe3IKOHOMN4YeCKoOM o6op0Te, TaK KaK OaHHoe



06CTOATENLCTBO NpegonpenensieT NpMMeHnMoe Npaso.

B Tex cnyyvasx, Korga akuenT Bbipa)kaeTcs B JOpMe COBEPLUEHMS NNLLOM, NONYHUBLLUNM
odepTy, B CPOK, YCTAHOBJIEHHbIN AN €e akuenTa, AeNCTBUA MO BbINOJHEHUIO YKAa3aHHbIX
B HEN yC/1I0BMIN Aorosopa (oTrpy3ka TOBapoB, NpefocTaB/ieHne yCayr, BbliNOJIHEHNE
paboT, ynaaTa AEHEXXHOW CyMMbl), AOrOBOP CHNTAETCS 3aKJIIOYEHHLIM B MOMEHT
coBepLleHnsa agpecaToM oepTbl cooTBeTCTBYOWMX gencteunm [11, C. 219].

CyuwiecTBeHHble YCJIOBUMSA A0roBopa, UX COCTaB

CornacHo ctatbe 432 'K PO O00OroBop cHMTAETCA 3aKJIl0YEHHbIM, eC/in Mexxay
CTOpOHaMu, B Tpebyemon B noasexallimx cnydyasax gopme, OCTUIHYTO COorsalleHme no
BCEM CYLLECTBEHHbIM YCJIOBUAM O0roBopa.

Cyu.l,eCTBeHHbIMVI yCnoBuaMM AOroBOpPOB ABJIAIOTCA:

e 0 YC/IOBUSA O NpeaMeTe O0roBopa;
o YCJIOBUS, KOTOPbIE Ha3BaHbl B 3aKOHE UJIN UHbIX NPABOBbIX akTax Kak
CYLLeCTBEHHbIE NI HeobxoauMble 4SS 4OFrOBOPOB AAaHHOrO BUAA;
o BCE T€ YC/I0BUS, OTHOCUTESIbHO KOTOPbIX MO 3asiBJIEHUIO OAHOW N3 CTOPOH
JO/1KHO ObITb AOCTUIFHYTO COrfalleHme.

[loroBop 3aksito4aeTCca NoCcpencTBOM HanpaBsaeHns oepTbl (MpenoXXeHUsa 3aKI4YNTb
00roBop) 04HOW U3 CTOPOH 1 ee akuenTa (MPUHATUA NPeasioXXeHns) 4pyron CTOPOHOW
[12, C. 96].

CyLiecTBeHHble yC/10BMS 00roBopa HeobXxoaAnMbl N 4OCTATOYHbI OJ1 €ro 3aK/4YeHuns.
[Mpwn OTCYTCTBUU XOTA 6bl 04HOro N3 CyLeCTBEHHbIX ycn03|/||7| OOroBop HeE CHNTaEeTCHA
3aK/o4YeHHbIM, N HANpPOTUB, eCyin CTOPOHbI AOCTUI TN COrJlalleHunsa no scemMm
cywectBeHHbIM yCJ1I0BAM, HO HeE Oﬁcy)J,I/IJ'II/I nHble, 4OroBOpP 3aKJ/1lO4YEH.

YcnoBue o npegMmeTe gorosopa

B nepBylo o4yepenb K YMC/Yy CyuweCcTBeHHbIX K OTHOCUT yCJ/loBUe O npegmMeTe Lorosopa.
K npumepy, npeoMeToM A0OroBopa Kynam-npofa)ku sBasaeTcs ToBap, NnpeaMmeTom
norosopa noapsna - pabota n ee pesynbTaT, NpeaMeTOM AOroBOpa apeHAbl HEXWNIO0ro
rnomMeLleHuns - nomeLleHne. He cornacosas yCc/i0BUA O NpeaMeTe, CTOPOHbI HE MOTyT
onpenennTb byayuiee norosopHoe npasooTHoweHue [10, C. 431].

NHorpoa 3aKoHOM NpeabsaBasoTCA ocobble TpeboBaHUA K ONMUCAHMIO MpeaMeTa AOroBopa.
Tak, B cooTBeTCTBUK CO cTaTbenn 607 MK B gorosope apeHabl HEABUXXNMOCTU LOJIKHbI



ObITb YKa3aHbl faHHble, NO3BOAIOLIME oNpeaeSIeHHO YCTAaHOBUTb UMYLLLECTBO,
noasexallee nepegaye apeHaaTopy B KayecTse ob6bekTa apeHabl. MNpu oTCyTCTBUN
3TUX laHHbIX B AOroBope ycsoBue 06 06bekTe, NoasiexalleM nepeaaye B apeHay,
CYNTAETCH HE COr1IaCoBaHHbIM CTOPOHAMU, @ COOTBETCTBYIOLLINIA AOrOBOP HE CYMTaEeTCA

3aK/MO4YE€HHbIM.

Bup porosopa

[1OroBop PO3HUYHON KYMNIN-NPOLaXKU

[loroBop NocTaBkM

J[loroBop MpoAa)kn HeABUMXXMMOCTU U
LIOroBOP NPOoAakKu NpeanpusTus

[loroBop nNpoa>ku Xunblx rnoMeLLeHnn

[loroBop apeHAbl 3aHUN U COOPYXXEHUN

JloroBop BO3ME3/HOIr0 OKa3aHua ycayr

Bce Buabl gorosopos noapsna (Kpome
[OroBopa noapsna Ha nposeneHune
NPOEKTHbIX N N3bICKaTeNIbCKMUX paboT)

IloroBop CTponTesibHOro nogpsana

CyI.I.I,ECTBEHHbIe ycnoBus

LleHa nporoBopa (cT. 494 TK)

Cpok nocTtaBku ToBapa (cT. 314 TK)

LleHa HegBmxmumocTun (n. 1 cT. 555 IMK)

MepeyeHb NunL, COXpaHALWKMX NpPaBo
NOJIb30BaHNA XXNJIbIM NMOMELLLEHNEM NOCe
ero npnobpeteHusa nokynartenem (558 MkK)

LleHa apeHabl (N. 1 cT. 654 IK)

MecTo u cpok okaszaHua ycnyr (n. 1 cT. 779
K)

3afaHune 3akasyumka (ct. 702 FK PO), cpoku
BblNoNIHEHNSA paboT (n. 1 cT. 708 ITK)

LleHa (n. 1 cT. 746 IK), CPOKW BbINOJIHEHUSA
paboTbl (M. 1 cT. 740 IFK)



LleHa, cpok n cnocobbl, obecne4vunBamowme
ncnonHeHne obsasaTenbCTB CTOpOHaMuM (M. 1
CT. 766 TK)

[loroBop noapsaaHbix paboT onga
FOCYOdapPCTBEHHbIX HYXA,

YcnoBusa 40ropopa, Ha3paHHbleé CyLleCTBe€HHbIMU B HOPMATUBHbBIX aKTaX

B oOHMX NpaBOBbIX HOPMax YeTKO onpeaesieHbl CyLeCTBEHHbIE YC/IOBUSA, OTHOCALMECS K
KOHKPEeTHOMY BUAYy AOrOBOPOB, B APYrUX - TEPMUH "CyLLECTBEHHbIE YCNOBUA" He
ynoTpebnseTcs.

Hanpumep, NpsiMO yCTaHOBJIEHbI CYLLLIeCTBEHHbIE YC/10BUSA, TpebyeMble B CUYy 3aKOHa,
ONa [oroBopa O npoja)ke ToBapa B KpeauT C YCJIOBUEM O pacCpoYKe njaTexa,
00roBopa NpPoaakm XuUaoro goMa, KBapTupbl, YaCcTW XXWUIOro AoMa UK KBapTuUpblI,
Oorosopa, npefgycMaTpuBatloLlero nepegayy noj BbinaaTy PeHTbl 4EHEXHOW CYMMbl NN
WHOro ABm>XnMoro nmyuwectsa (ct. 587 K), nporosopa ctpaxosaHus (cT. 942 MK),
[0rosopa AoBepuTeNbHOro ynpasseHns nmywectsom [13, C. 61].

B TO )Xe BpeMsA NnpsAMO He Ha3BaHa CyLleCTBEeHHbIM YCJI0BUEM, HO SABJIAETCHA TaKOBbIM
LleHa B [OroBope npoAa>kv HeaBMXMUMOCTU. KaK ycTaHoB1ieHO CT. 555 TK P®, norosop
nPoLa>Ku HeABMXMMOCTU O0JIKEeH npeaycMaTpmBaTh LeHy 3Toro umyuectsa. lNMpwu
OTCYTCTBMM B LLOrOBOpPE COrJjlacoBaHHOro CTOPOHaMN B MMCbMEHHOW hopMe yCJI0BMSA O
LeHe He4BUM>XXMUMOCTU LOroBOp O ee NpoAarke CHYMTaeTCHd He3aKJloYeHHbIM, MPU 3TOM
rnpasunia onpeneneHns LeHbl, npegycMoTpeHHble N. 3 CT. 424 TK PO, He npnMeHaATCA
[13, C. 32].

CylleCcTBEHHbIN XapaKTep YyCJI0BMSA A0roBopa Npoaakvu HeaBUXXMMOCTU O LieHe
onpepnensieT nocnencrtene HecobnoaeHns TpeboBaHUs 0 COraacoBaHUM LiEHbI - OFOBOP
He CYNTaEeTCs 3aKJIIYEHHbIM.

CoOep>XaHMeM OOroBopa CHUTAOTCA UMEHHO Te YCJI0BUS, Ha KOTOPbIX 3TUX COrnalleHune
coBepuweHo [8, C. 29].

OHu noaBnacTHbl obweMy pNnanyeckoMy 3Ha4eHUo HeobxoaAnMbIX YCJTIOBUN U
KJacCcMpuumMpyroTcsa Ha Tpu BUAa:

e CyLleCTBEHHbIE YCJIOBUA;
e 0OblYHbIE yCcnoBus,



° cnyqa|7|Hb|e ycnoBuda Aoroeopa, B 3aBUCMMOCTUN OT X OPNONYECKOIo 3Ha4YeHnA.

B 6onbluen cTeneHn Ba>XHbIMU ABNAIOTCS CyLLECTBEHHbIE YC/10BMSA, NMOA KOTOPbIMK
nogpa3syMeBatoTCs HeobXxoaMMble YCJI0BUSA, @ C 4PYrON CTOPOHbLI BMOJIHE A0BOJIbHbIE A4
3aKJ1l04eHNs OOoroBopa AaHHOro BMaa. 3TO 0O3HAYaeT, YTO HaAIEXXNT CKOOPANHMPOBATb
BCe Ba)KHble ycnoBusa gorosopa. [14, C. 123].

Ecnn He cornacoBaHo xoTsa 6bl 0OHO M3 Ba)XHENLLWX YCNOBUA AOrOBOpPaA, OH HE CHUTaeTCH
3aKJIlO4EeHHbIM. HanpoTuBs, Npu CcornacoBaHUM BCeEX CYLLECTBEHHbIX YC/I0BUW O0roBopa,
Apyrmne ycnoBusi MOXKHO He COrjlacoBbiBaTb, M 6€3 HUX OOrOBOP MOXKET CHUTATbCH
3aKJ/II04EeHHbIM. Icxoasa n3 aToro cnefgyeT: C 04HOW CTOPOHLI - Heobxoanmble, 6e3 HMX
HEBO3MOXXHO 3aKJII0YNTb OOroBOpa, a C APYron CTOPOHbI - A4OCTAaTO4YHbIE 44
3aKJIlOYEHNS O0roBopa. 34eChb XapaKTEPHOW YepToun ABAAETCH Hallndme CyLeCTBEHHbIX
ycnosun [14, C. 121].

CyLecTBeHHbIe YyC/I0BUS - 3TO, B NepBY0 o4epeb, YCJI0BUSA O NpeamMeTe [0rosopa, To
€CTb 0 YEM CTOPOHbI cobupatoTcsi 4OroBopuThLCS. bes cornacosaHus NnpeameTa AOroBopa
He MOXXKeT ObITb 3aKJIlO4YEH HU OAUH AOoroBop. [03TOMY YC/IOBUS O MpeaMeTe SABASI0TCA
CYLLECTBEHHbIM YCJIOBMEM.

K cywecTBeHHbIM OTHOCSTCS Te YCJI0BUS, KOTOPbIe NPU3HaHbl TAaKOBbIMU
3aKoHOo4aTesIbHO, Korga NpsMo B 3aKOHE OTMEYEHO, YTO AJ19 AaHHOro BMAa AOoroBopa
HY>XHO corslacoBaTb Heobxoanmblie ycnosms. K cyLLeCTBEHHbIM Tak>Xe OTHOCATCSA
BCEBO3MOXXHbI€ YCNOBUSA, OTHOCUTENIbHO KOTOPbIX MO 3a8BJIEHNIO OAHON N3 CTOPOH
OOJDKHO BbITb Mosly4eHo cornaweHune. na 3Toro CTOUT BCEro Jinb XoTHA Bbl ogHON 13
CTOpOH BocTpeboBaThb cornacoBaHns noboro ycnosus, n oHo npmobpeTeT cylwecTBeHHoe
3Ha4yeHune, a 3HA4YUT CTaHeT cyuwecTBeHHbIM ycnosuem [17, C. 105].

ObbI4HbIe yCNOBMSA - 3TO TOT Habop yC/I0BUA, KOTOpPbIE NPeayCMOTPEHbI HOPMAaTMUBHO-
rnpaBoBbIMW akTamMn Poccunckonm ®enepaunn. JaHHble yC/10BUS, B CBOIO o4epelb, He
HY>XOATCA B COrJlacoBaHNM N aBTOMaTUYeCKN BHOCATCA B COLep)XaHne orosopa
MMEHHO B TOT MOMEHT, KOora 3aKJllo4aeTca AOroBOp AaHHOro Buaa. 3avyacTyio
rpa>kKAaHCKO-NMPaBOBOMN 3aKOH B ANCMO3UTUBHbIX HOPMax coaepxuT B 6onblue cTeneHu
TUNN3UPOBAHHbLIE YCIOBUSA O0roBopa. B Te4eHnn MHOrmx CToneTum y4acTHUKN
rpa>kgaHckoro obopoTa 3aKto4Yanm A0roBop Ha 0OblYHbIX YCIOBMAX. A 3aKOH, B CBOIO
oyepenb, 3aKpenuna nx B naaHe obbl4YHbIX YC/10BUA gorosopa. CTOPOHbLI MOFYyT NMOMEHSATb
3TN 0Obl4YHbIE YCN0BUA. HanpoTue, eCn OHU HUYEero He YNOMSHYIM O laHHOM YCJI0BUN,
TO MPUHSAN TO YC/I0BME, KOTOPOE 3ahMKCUPOBAHO B 3aKOHE, TO €CTb C 0ObIYHbIM
ycnosuem [16, C. 122].



Cny4YalHoe ycsioBMe BHOCUTCS B COZlEpP)XaHMe A0roBopa TOJ/IbKO MO B3aUMHOMY
3aKJII04EHUIO CTOPOH. OBbIYHO OHU UAN OOMNOJIHSAIT 0OblYHbIE YCNOBUS, TO €CTh
BCTAB/ISIIOT HEKOTOPbIE YC/I0BUS, KOTOPbIX B 3aKOHE HE NpeanncaHo, UK XXe N3MEHSIOT
3TK caMble 06blYHbIE YCN0BUS, KOTOPbLIE NPEAYyCMOTPEHLI B 3aKoHe. Ecin xe 3To
c/ly4yaliHoe yCnoBue He NMpUCyTCTBYEeT B TEKCTE AOroBOpa, TO 3TO HE BO3AENCTBYET Ha
NeNCTBUTENIbHOCTb AoroBopa. [loroBop u 6e3 Hero SBASeTCS 3aKJII04YEHHbIM.

Cny4anHoe ycsioBMe OT/IMY4aeTCs OT CyLEeCTBEHHOr0 UMEHHO TEM, 4TO, €C/IN B
CYLLEeCTBEHHOM XOTb OOHO 13 Ba>KHbIX YC/IOBUI HE COrsiacoBaHO, AOrOBOP He ABNSETCS
3aKJIlO4EHHbIM, N, HAaNPOTUB, eC/IM He CorsacoBaHoO Kakoe-nmbo cny4vyanHoe ycnoBsue,
[oroeop B /toboM cnyvae 6yneT CHUTATLCS 3aKJIIOYEHHbIM.

Cny4anHoe ycsioBme oTaM4aeTCs OoT 0ObIYHOMO YC/10BMSA TEM, 4TO 06bI4YHOE He
o6s3aTeNnbHO BKJIIOYaTb B TEKCT A0r0OBOpPaA, NOCKOJIbKY OHO AeNCTBYET B J1OOOM ciyyae,
MOTOMY 4YTO 3aKpersieHo B 3aKOHe, a C/ly4YanHoe, HanpoTuB, NpnobpeTaeT PUANYECKYIO
CuNy TOJIbKO NOCJIe ero BKJKYEHUA B cogep>XaHue gorosopa. Taknum obpasom,
Cc/lyqanHoe ycsioBme Aorosopa, 4Tobbl OHO AENCTBOBAJIO, HY)KHO 005A3aTesIbHO BKIKOYUTL
B cogep>xaHue gorosopa [13, C. 28].

CnenyeTt OTMETUTb, YTO eC/IN KaKoe-HUbyab yC/ioBMe o4Ha U3 CTOPOH peLunsa
CorylacoBaTb, OHO Cpa3y e Npuobpesno cyluecTBeHHOe 3Ha4YeHne, ciefoBaTesbHO,
CTano CyLeCcTBEeHHbIM YC/IOBMEM, KOTOPOE OT/INYAETCA PUANYECKUMUN CUON U
3Ha4YeHneM.

1.3. 3HaYeHMe U PYHKLUM rpa>kgaHCKO-NpaBoro
AOroBopoB

Onsa Poccnnckon ®epepaunm gorosop npmnobpen ocoboe 3HavyeHMe C Nepexonom K
PbIHOYHOW SKOHOMUKE, B Mepnoa akTUBM3aLUN OTHOLLEHN SKOHOMMNYECKoro obopoTa, v
YHACTHUKN Fpa>KAaHCKNX NMPaBOOTHOLLUEHNIN HavYanun B 60/IbLLIOM KOJIMYECTBE COBepLlaThb
COesIKM No nepefaye CBOEro nMmyulectsa B COGCTBEHHOCTb, MOJIb30BaHNE UM BNlafgeHue,
Mo BbINOJIHEHWIO PaboT N OKa3aHMIO YCAYyr, N0 nepeaadye NCKYNTENbHbIX NpaB, a
Tak>Xe rnepenaBaTb B yCTaHOBJIEHHOM 3aKOHOM MopsAkKe CBOW npaBa 1 0683aHHOCTH
ApYrnMm nuuam, NpuMeHsaTb pa3HoobpasHblie crnocobbl obecnevyeHUsa NCNOSTHEHNS
O0roBOpOB Kak npenycMoTpeHHble K PO, Tak n HenpegycMoTpeHHble [6, C. 369].

Ha ocHoBe aHanu3a nutepaTypbl ObIN0 BblAEIEHO HECKOJIbKO OCHOBHbIX 3HAYEHWI
rpa>JaHCKO- NPaBOBOIro A0roBopa, KOTOPbIe NMPeacTaB/IeHbl HUXE :



. AOroBOp SAB/ISAETCA NOBOAOM AJ11 OCHOBAHMSA FPakKAaHCKMX nNpasB n obs3aHHOCTEN;
. DOroBop fABnsAeTCca cnocobomM opraHm3aL MM OTHOLLEHWUA YH4aCTHUKOB FPa>KgaHCKOro
obopoTa;

. JOroBOPOM onpeaenaeTcs ABMXXeHne 06beKTOB rpaXKAaHCKUX npas OT 04HUX
CybBbeKTOoB K Opyrum;

. LOroBOpPOM OCHOBbIBaeTCs MacwTab npaB 1 06s93aHHOCTEN Y4aCTHUKOB
rpa>k4aHCKNX NMPaBOOTHOLLUEHWI, MOPSAAOK U YCNOBUS UCNosIHEHUSA 06A3aTenbCTBa,
OTBETCTBEHHOCTb 3a HecobnoaeHne nnm BOBCE HEHadJ1exXallee UcnosiHeHne
06a3aTenbLCTB;

. JOroBOpbl MOMOratT 0OHapyXUTb UCTUHHbIE NOTPEOHOCTN YHaCTHUKOB
rpa>xgaHckoro obopoTa B onpeaeneHHbIXx ToBapax, paboTax, ycnyrax.

Kak n nobon apyron HopMaTMBHO- NPaBOBON 0OBLEKT, AOrOBOP NMeeT PSAL XapaKTepHbIX
N 0BLWMX PYHKLNIA, NOCPenCTBOM KOTOPbIX 4OCTUIAaeTCA COOTBETCTBYOLWMNIN pe3ynbTaT
onpeneneHHoro pnan4ecKkoro 4encTeus, a oTAesibHO B3sTas ero yHKUmS
npeacTtaBnseT cobon BCEro oauH U3 3/1IEMEHTOB OTMEYeHHON cuctemsl [6, C. 348].

OCHOBHbIE, XapaKTepHbIe OJ1s FPaXKAaHCKO- MPaBoOBOro A0roBopa, PyHKLUNN:

1. poroBop ecTb (hopMa YCTAHOBIEHUS XO3SANCTBEHHbIX CBA3EN MeXay YY4aCTHUKaMu

3KOHOMMYECKoro obopoTa n yHAaMeHTOM Havasla ux oboaHbIX NPaB 1
ob6sa3aHHOCTeNn. [10roBOp HaAMOJIHAET 3TU CBA3M OnpenesieHHbIM COAEPXKAHNEM,
noskeH obecnevymBaTb NX NPAKTUYECKOE UCMOJIHEHNE U OTBETCTBEHHOCTb 3a
peannsaumio NPUHATbLIX 0653aTeNbCTB;

. JOroBOp AaeT BO3MOXHOCTb ero y4acTHMKaM YCTaHOBUTb U COrjlacoBaTb MX
B3aMMHble npaBa U 06893aHHOCTN C y4€TOM, Kak NoTpebHOCTen pblHKa, Tak U
JINYHbIX 3arpoCOB N BO3MOXXHOCTEN Ka)kA0ro U3 areHToB 40rosopa. Ta pyHKLUNS
rapaHTmpyeT obecneyeHmne 4oroBopom obLLEeCTBEHHbIX HY)XA 1 NoTpebHocTen;

. 3aKJll04eHue forosopa opmMumpyeT A1 CTOPOH Ba)KHble NMpaBoBble rapaHTUn. 3TO
3aKJ/It04aeTCcsa B TOM, YTO JOrOBOP MOAJSIEXXUT HENPEMEHHOMY BbINMOJIHEHMIO,
OLHOCTOPOHHSASA KOPPEKLNSA €ro YC/I0BUIN pa3peLllaeTcs TOIbKO B KOHKPETHbIX
C/lydasaXx N TOJIbKO MO peLleHnto cyaa, a HapyleHne yCTaHOBJIEHHbIX MO AOr0OBOPY
o6sa3aTenbCcTB BeAgeT K 0693aHHOCTM BO3MECTUTb OOCTaBJ/IEHHbIE 3TUM YObITKMN.
CTOpPOHbI MOryT NpefycMoTpeTb B 4OrOBOpPE N Apyrue rnpaBoBble CpeacTBa
obecrneyeHmnsa ero NCNOSIHEHUSA: YCIOBNE O HEYCTOWKE, MOPYYNTENbCTBO, FrapaHTUIo.
CoOTBETCTBYHOWNA JOrOBOPY MEXAHN3M UMYLLLECTBEHHON OTBETCTBEHHOCTM
npunbaBnsaeTcsa NpaBoM PacTOPrHyTb AOrOBOP NpU €ro CyuwecTBeHHOM HapyLleHnn
KOHTpareHToM. [loroBop BbIMOJIHAET TakKXe U PYHKLUIO OLLeHKN pe3y/ibTaToB
npegnpuHnMmaTenbckon gestenoHocTun [5, C. 441].



OYHKLMNA rpa>kgaHCKO-NPaBOBOro A0roBopa - 3TO YCTAaHOBJIEHHOE WK pa3peLllaemoe
3aKOHOM BAMSAHME OAHHOIO IOPUANYECKOro akTa Ha onpeaeneHHble obuwecTBeHHbIEe
OTHOWeHuA. [lanee Mbl NoCTapasnCb NEPEYNCINTbL OCHOBHbIE PYHKLUUW rpakKgaHCKo-
npasosoro gorosopa [10, C. 441].

NHuunaTuBHaa yHKLMA LOroBopa, KOTopas 3akJ4vaeTcs B TOM, YTO LOrOBOp, ABNSASACH
pe3ysibTaTOM OOrOBOPEHHOCTU XXeJlaHUN CTOPOH, ABASETCA U aKTOM MPOSAB/EHNS
WHNLUNATUBLI N peanm3aumm gUCno3smMTUBHOCTMN YH4aCTHUKOB goroesopa. meHHO gorosop
ABNSIETCA OCHOBHbLIM YCJIOBMEM CTAHOBJIEHUSA FPa)KAaHCKNX NMPaBOOTHOLUEHWNI. DTO, BO-
nepBbIX, HE NCKJTI0YAET ero B3auMoAeNCTBNA C APYTUMU IOPUANYECKUMIN aKTaMu, a, BO-
BTOpPbIX, HE MeLlaeT NPUMEHEeHU0 OroBopa Ha APYruUX 3Tanax pas3BUTuUSA N CTAHOBIEHUS
rpa>kaaHCKO-NMpaBoBbIX cBA3en [6, C. 381].

MporpaMMHO-KOOpANHALMOHHAA pyHKUMA aorosopa. CBOOOAHBIN XapaKTep corsalleHns
CTOPOH B LOroBOpe N HanpaBJIeHHOCTb 03HA4atoT, YTO LOrOBOP B CBOEM COAepXaHUN
COOEepPXXUT ornpenesieHHyo NporpamMmy noBefeHns ero y4acTHMKoB. CornawieHnem
CTOPOH O0JKEH npefycMaTpmBaTbhCs onpeaesieHHbI O0JKHUK. 3HAYUT,
nporpamMMumpytoLlas CTOpoHa B JAHHOM CJly4ae COCTOUT B TOM, YTO AOrOBOpP BKJIKOYAET B
cebe KOHKPETU3MPOBAHHYIO NMPOorpamMmy rnoBefeHns oTAe NbHbIX JINL, B onpeaesieHHbIX
YC/I0BUAX BPEMEHN N NPOCTPaHCTBA, @ KOOPAUHALMOHHAA CTOPOHA aHaIn3npyemom
PYyHKLMN HEe MeHee BaXkHa, NMOCKOJIbKY 0OroBOp NporpaMMupyeT rnoesefeHune ero
Y4aCTHUKOB Ha CTPOro ob0o3Ha4YeHHbIX KOOPANHALMOHHBLIX HaYanax. Ha
BblLLEYNOMSAHYTOE 3ak/to4eHne HeobxoamMmo LeseHarnpasieHHO 0bpaTUTb BHUMaHMeE,
MOTOMY YTO OpUanNyYecKme nporpaMmmbl MOryT UMETb Pa3/INYHYIO NPaBoOBYO Npupoay,
pas3/InyHbIN ypoBeHb 0683aTeIbHOCTU, HEOANHAKOBYIO CTEMNEeHb AeTaM3NPOBaHHOCTU U
BO3BeEeHbl Ha pa3/inyHbIX Ha4Yanax. Kak n nwobon opyron HopMaTUBHO- NMPaBOBOWA
00beKT, 4OroBOp MMeeT pAL XapaKTepHbIX U 06LWKNX PYyHKLMA, NOCPeaCcTBOM KOTOPbIX
AOCTUraeTCa COOTBETCTBYIOLWNNA pe3ysibTaT onpenesieHHoro puand4eckoro 4encTeus, a
OTOEesIbHO B3AATas ero yHKUma npencrasnseTt cobon Bcero oguH N3 3J1€MEHTOB
OTMEeYeHHOW cUcTemMbl. TakuM obpasom, NPorpamMMHO-KOOPANHALNOHHAA PYHKLMSA
[0roBopa COCTOUT B TOM, 4TO Yepes3 A0roBop yCTaHaB/IMBaeTCAa onpenesieHHas
nporpamMmma rnosefeHns ero CTOpPoH NyTemMm KoopanHaun NHTEpPEeCoB, Lesen
neATesNIbHOCTHN, ee BUAO0B U (POPM BO B3aMMOOTHOLLUEHUAX JIUL, OpPraHn3aLmMoHHO 1
NMYLLLECTBEHHO 060C0B1EHHbIX, HE HAXOA4AWMNXCSA B OTHOLWEHMAX BAACTN N NOAYNHEHNS,
KaKOBbIMW OTMeYeHbl CybbeKThbl rpakaaHckoro npasa [6, C. 390].

NHpopMaunoHHaa pyHKLUNA OOroBopa NposaB/fAeTCca B TOM, YTO B C/1IeACTBUE ero
3aKJIl04eHNA N BEPHOro opopMIIEHNA MPONCXOONT YeTKaa PukKcaumsa BoaIM CTOPOH,
AOCTUrLLIMX COrlalleHns no noBoay yCJ0BUN, Ha KOTOPbIX OH 3aKJlIlo4YeH. DTUM L0roBop



cbnmxxaeTcs NO YPOBHIO TOYHOCTU Bblpa>KeHMSA ero yCc0BUi C HOpMaMu nNpasa.
EcTecTBEeHHO, Ha NpaKTMKe BCTpeYaeTCa HemMasio CorjlalleHnn, U3 KoTopbiX NHOraa
TPYAHO BbIACHUTb, KAKOBbl KOHKPETHbIE YCI0BUS TOr0 WM APYroro Aorosopa.
OOHOCTOPOHHUM CHNTAETCHA TOT AOrOBOP, KOTOPbLIN AaeT O4HOW CTOPOHE TOJIbKO Npasa,
a opyromn Tosibko o6a3aHHOCTU. I3 3TOro cnenyeT, YTO TOJIbKO OflHa U3 CTOPOH obA3aHa
coBepllaTb Kakme-nnbo nencTemns B Nosib3y NMPOTUBOMOJIOXKHOM, @ Ta B CBOK o4epelb
nMeeT NO OTHOLUEHUIO K HEN TONIbKO NpaBo TpeboBaHmMA. Hanpumep, TaknMm 4OroBopoMm
ABNISIeTCH AOrOBOp 3aKMa, roe 3aémuimk obs3aH BepHYyTb 3aMMOAaBLYy onpeaesieHHYo
CYMMY U OEHEXXHYI0 CYMMY, KOTOpPas paBHa B3ATOMY B3alMbl KOJINYECTBO OPYTrUX
npenmMeToB, a 3aMMoaBeL, nMeeT npaBo TpeboBaTb BO3BPAT MNOJIYYEHHOr0 OT CBOEro
3aeMumKa. Ho 3To y)xe BonpocC 0 KayecTBe A4OroBopHou paboThl, a He npobnema
QYHKUMA rpa>KaaHCKO-MpaBoBOro gorosopa. To4yHas pukcaums Boam CTOPOH B AOrOBOpeE
rnoMoraeT He TOJIbKO UM CaMUM 3HaTb CBOU lOpuanyYeckne no3nymm, HO U B KOHKPETHbIX
CMOPHbLIX CUTYaUNsAX AaeT BO3SMOXHOCTb IOPUCOANKLNOHHBLIM OpraHam npoaenaTb
Haasexxalyo KBaanpnkaumo B3aMMOOTHOLLEHNI CTOPOH U MOCTAaHOBUTb 3aKOHHOE "
oboCcHOBaHHOE pelleHne rpa)KgaHcko-rnpasosoro crnopa [6, C. 401].

FapaHTUHas QYHKLMSA A0roBopa CBOAUTCS K NPUBEAEHUNIO B AENCTBUE B LIENSX
aKTMBU3NPOBAHWS MPaBUIbHOIO UCMOJIHEHUS AOrOBOpPa CUCTEMbl 0becneynTesibHbIX
CpeaCcTB, B KA4YeCTBE KOTOPbIX 0ObIYHO MOryT BbICTYMaTb 3a7101, 3a4aTOK,
Mopy4YnUTEeNbCTBO, HEYCTOWKA.

3aWmnTHaA PYyHKLMS OroBOPa - Ba)KHelllee CpeACcTBO NOAAEPKAHUA N YKPENJIeHUS
JLOrOBOPHOWM ANCUMUMINHBI CTOPOH, COCTOSLLAA B TOYHOM U HEYKJIOHHOM cobntoaeHnm
CTOpPOHaMM BCEX ero ycnosuin. ®opmMmamMm UCNOSIHEHNS AAaHHOW PYHKLUWN SIBNSIETCS:
NPUHYANTENbHOE UCMOJIHEHME, UCNOJIb30BaHNE Mep 3aLlUNTbl U Mep OTBETCTBEHHOCTM [9,
C. 4].

OTMeYeHHble BbllWwe PYHKLMN ABAAITCHA 0OLWLMMM U OCHOBHBLIMU A5 BCEX MTPaKAaHCKO-
NPaBOBbIX LOrOBOPOB, HaJIM4YME KOTOPbIX HE UCKJII0HaeT CyLWeCcTBOBaHUA (DYHKLNN
crneununyecknx, NPUCYLWLNX oTAe/bHbIM TUMAM 3TUX LPUONYECKNX aKTOB MpaK4aHCKOro
npasa. K npumepy, 60nbwInM 4nciaom cneungpumyecknx gyHkumm obnagaetr
XO03ANCTBEHHbIVN A0r0BOpP, K YNC/Y KOTOPbIX OTHOCUTCH (PYHKUUSA YCTAHOBNEHNA U
KOHKpeTn3auum ycaoBUiM BbiNOJIHEHUSA MNJ1aHa, PYHKUNSA B3aUMHOWN YBA3KN U
KoopAuHauum niaaHosbiX 3agaHnin [10, C. 431].

Hannuyme Toro akTa, 4TO SKOHOMUYECKUI 060POT MMEET TOBAPHO- AEHEXKHbI XapaKTep
OTHOLLUEHWI y>Ke npearosiaraeT, YTO TOBap peasn3yeTcs C NOMOLLbo 06LecTBEHHO
HeobXxoauMbIX 3aTpaT Npu ero npounssoactee. OHN B OCHOBHOM orpeaesieHbl C MOMOLLbIO



y4éTa OaBHO CYLLECTBYIOLLEro COOTHOLIEHNSA MeXay CNPOCOM U npeasioxxeHmem. Ecnn
NMpaBMJbHO BECTU 3TOT CaMbI Yy4eT CNpoca N NpensioXXeHUs, BbiBASTb Ha €ero 0OCHOBe
obuwecTBeHHO HeobxoanMbIe 3aTpaTbl NpU MPON3BOACTBE NPOAYKTa N TOBapa, TO TOJIbKO
B pe3ynbTaTe 3Toro 6yaeT AOCTUINHYTO COrylalleHne Mexxay ToBapornpon3BoanTesieM n
rnokynartenem n notpebutenem. UMeHHO 4OroBOp BbICTYNaeT 34eCb TOMN CBA3YIOLLEN
hopMoON cornalleHuo Mexxay HUMU, Tak Kak Bbipa>kaeT 00LLyo BOJIO ”
ToBaponpoussoguTens, n notpebutena [17, C. 105].

[oroBop ABNS€TCA O4HUM U3 YHUKAJIbHENLLIMX NPaBOBbIX CPenCTB B OPUCTIPYLEHLNN,
MOCKOJIbKY B €ro paMKax nHTepechl BCeX CTOPOH 3a4acTylo YO0BJIETBOPSAOTCA U 3TO
OCHOBAHO B NEpPBYIO o4epelb Ha UX CTPEMIEHNM BO B3aUMHOM y[0BAEeTBOPEHUN. IMEHHO
3Ta YepTa Joroesopa crnocobcTByeT 0bLeMy MHTepeCy CTOPOH MpuU 3aKJYeHun
00roBopa 1, 4TO He MeHee Ba)KHO, B ero Haasiexauiem BbinonHeHun [16, C. 124].

OTMeYeHHble Bbile PYHKLNN SBASAIOTCA 06LWMMN N OCHOBHbLIMU 151 BCEX MPaKAaHCKO-
MpPaBOBbIX AOrOBOPOB, Ha/INYME KOTOPbIX HE NCKJII0YaeT CyLLeCcTBOBaHNS (hyHKLNI
cneynuyecknx, NPUCyWmMx oTAeNbHbIM TUMNAM 3TUX IOPUANYECKUX aKTOB rpa>K4aHCKOro
npasa. K npumepy, 60abWMM YNCNOM crieundurnyecknx gyHkummn obnagaert
XO3ANCTBEHHbIN A0OroBOP, K YNCJY KOTOPbIX OTHOCUTCS PYHKUMNSA YCTAHOBNEHUSA 1
KOHKpEeTM3aLuun yCnoBUin BbINOJIHEHUSA N1aHa, PYHKUNSA B3aMHOW YBA3KN U
KoopAuHaL MKW NAaHOBbIX 3afgaHnin. BmecTe ¢ Tem, ooroeop saBnseTcs B 6oNbLUen cTeneHu
onepaTUBHLIM N TMOKMM OpyaAMEM B3aMMOOTHOLLUEHNIN MeXOy NMPON3BOANTENEM U
notpebutenem [14, C. 124].

pa>K4aHCKO- MPaBOBOMN AOroBOp BroJsiHe cnocobeH obecnevynTb HY>KHOE paBHOBEecCKe
MeXXOy CNpPOCOM M NpeasioXXeHnem, oboraTuTb PbIHOK TEM, B YEM OH HY)XAaeTCs.
Hlorosop opMupyeT y topuandyecknx amy n obbiYHbIX Fpa)KaaH CO3HaHWe Toro, 4To, B
C/lyqae BO3HUKHOBEHUS Y HUX NpeanpuHUMaTeNbCKOn OeATeIbHOCTY, OHa byaeT
obecneyeHa Hy>XHbIMK cpeacTBaMn 1N NpennockisIkamMn, a B UTore pesynbTaThl ee dbyayT
MPU3HaHblI 4PYrMMN NIOAbMU, B NEPBYIO o4epenb, noTpebutensamm. YTo HemManoBa>kHo,
3TOT hakT byaeT cnocobcTBOBaThL Pa3BUTUIO MPOU3BOACTBEHHOW chepbl Poccmmnckon
®epepauynn [15, C. 108].

He nepecTaBas yKa3biBaTb 3HAYEHWS AOrOBOPA, XOTUM OTMETUTb, YTO C €ro NOMOLLbIO 1
6osiee KOPPEKTHO ByaeT NpoMcxoanTb pacnpeneneHne MmatepuasnbHbiX 651ar BO BCeEM
obuiecTBe, B CuUJly TOro, 4To AoroBop obecneymBaeT AOCTAaBKY NPOAYyKTa U ToBapa B
bonbluen cTeneHn HyxaawLliemcs. Kak Bbl y>Xe yCnesan 3aMeTUTb, NOJIOXKUTESIbHOT 0
3Ha4YeHus y A0roBopa MHOro, 3TO 0OBACHSAETCS €ro YCMAEHHOW POJibio B FPaXKAAaHCKOM
obLlecTBe N TOTaslbHbBIM paclUnpeHnem cep ero aeaTesnbHoOCTU. Ho cnenyeT oTMETUTS,



4YTO OOroBOpP A0 Tex rnop coxpaHaeT cBon becueHHble KavyecTBa, NoKa NpPoao/HKaeTcs
cBoboagHOE pacCMOTpPeHME CTOPOHAMMK YCI0BUI N COBNIOAEHNE UMW XKe STUX YCII0BUN U
BonensbvasneHnn [16, C. 123].

NnaBa 2. Buabl OroBoposB

ObobLieHHaa knaccnukaumsa rpa>4aHCKo-NpaBoBbIX OrOBOPOB OTAENAET:
1) cornaweHus (cpenkum):

e BO3Me3gHble n 6e3B03Me3gHbIe;

e peaJibHble N KOHCEHCYaJibHbIE;

e Kay3aJibHble N abCTpaKTHbIE;

e MOyumapHbIX U UHbIE OOroBOpPbI (COenKn).

2) poroBopHbie o6A3aTenbCTBa, HaNpaBJIEHHbIEe:

e Ha Nepenavy nmyuiecTBa (B cobcTBEHHOCTb 6O B Mosb30BaHMeE);
e Ha NPoON3BOACTBO paboT,;
e Ha OKa3aHwWe ycnyr.

(NaBHbIM TUMONOrNYECKNUM OTINYMEM KacCUUKaLmm 4OroBOPOB Ha KOHCEHCYaslbHbIe ”
peanibHble CHNTAETCSs MOMEHT BPEMEHU, C KOTOPbIM 3aKOHO4aTeNlb CBA3bIBAET
BO3HUKHOBEHME npaB 1 06593aHHOCTEN Y CTOPOH, KOTOPbIe NOABAAITCS C MOMEHTA,
Korga oorosop saABnseTcda nognucanHHbim [18, C. 114].

CoBpeMeHHOe rpa)kaHCKoe 3aKoHO4AaTeIbCTBO CYNUTAET KOHCEHCYasibHbIMU A0r0BOpHbI,
KOTOpble ABAAIOTCA 3aKJIIOYEHHbIMWN C TOr0 OTPe3Ka BpeMeHU, Korga CTOPOHbl AOCTUMIN
Mexay cobon cornaweHnsa no sceM HeobXoANMbIM YCI0BUAM U Bblpa3nuauv ero B
YCTaHOBJ/IEHHOW 3aKOHOM hopMe. B Teopuun rpaxiaHCKOro npasa BbILLEYNOMSAHYTbIe
[0rosopbl 6bIIM Ha3BaHbl «40rOBOPbLI NMPOCTON KOHCTpyKuun» [18, C. 115].

B oT/iM4me oT KOHCEHCyaslbHOro 4YTobbl peabHbI OoroBop Obin 3akatoyYeH Heobxoamma u
nepenava nmyuiectsa. CnenoBaTesibHO, A5 COCTABJ/IEHNA N 3aKJIIOYEHUSA peasibHOro
[orosopa HeobxoaAMMo HenpeMeHHoe BbINOJIHEHNE OBYX YC0BUNA:

1) mocTm>XXxeHne B3aMMHOIo COrlalleHns Mexay CTOpOoHaMu

2) OCyLWeCcTBAEHNE YCJIOBUI OAHHOMO CorsialleHnsa nyTem nepegavm nmyuiectsa
06513aHHbIM NIMLOM KOHTPAreHTy Mo 4OroBopy.



Kak Mbl BUAMM, 3TO 3aKOBbIPUCTLIN IOPUOANYECKUIN COCTaB, C (hakTOM KOTOPOro
CBsA3bIBAETCHA 3aKJl04eHne norosopa. B Teopun npaBa Takme 4OroBopbl Ha3bIBAOTCSA
«00roBopamMm CNOXHON KOHCTpyKuum» [19, C. 524].

Henb3a He 3aMeTUTb, YTO UCKJIIDYNTESIbHO A0r0BOPbLI, TO €CTb ABY- U MHOFOCTOPOHHME
COesIKN, MOXKHO pa3fensaTb Ha peasibHble N KOHCEeHCYaslbHble. HO BO MHOIUX
COBpEeMEHHbIX Y4ebHMKax No rpa>kgaHCKoMy npasBy Knaccudukaymm Ha peasibHble U
KOHCEHCYyasibHble MOOYNHAIOTCA HE TOJIbKO LOroBopbl, HO 1 caenkun [21, C. 541].

Chenka Kak NpaBoBOe sAB/IeHME NnoMoraeT obecneyeHnto paBHOBECUS NHTEPECOB
Y4aCTHUKOB rpakgaHckoro obopoTta. HarnsaHbiM NpuMepoM CAYXUT pa3geneHune
coenok Ha Bo3Me3gHble n be3sso3me3saHble [19, C. 520].

[loroBop, COrnacHO KOTOPOMY OAHa U3 CTOPOH 06a3aHa NoNy4YnTb NaaTy Uan Apyroe
BCTpPeYyHOoe npenocTaB/ieHne 3a BbINOJIHEHNE CBOUX 06s3aHHOCTEN,

Ha3blBaeTCsd BO3Me3aHbIM. [pn ycnoBuu, kKorga ogHa n3 CTOPOH npenocrtasnseTr
KOHKPETHYI0 Iopnanyecky 3Ha4Mmyio Bbiroy B OTBET Ha NnpenocTaB/ieHne nMmyuiecTsa
Apyron CTopoHe, To 31eCb NMeeT MeCcTo Bo3Mme3aHasa caenka [18, C. 115].

NMeHHO TakuMun ABNAKTCA MHOXECTBO NOMNyApHbIX BUO0B LOMFOBOPOB, @ MMEHHO:

e Kynna-nponaxa

e MeHa

e ApeHpa

e Monpsna

e [lepeBO3Ka

e TpaHCMOpPTHaA aKCcNneanuUuns
e CTpaxoBaHue

e KomMmuccus

e AreHTupoBaHue

e Kpeount

e dNHaAHCKMpPOBaHMeE NMo4 YCTYNKY AEHEeXHOro TpebosaHus
e baHKOBCKUI BKNafg,
ABTOpCKME [Orosops.l

[ToHATNe BO3MEe3OHOCTU CAENKN HE NOEHTUYHO NPUMEeHAeMOMY B aHIrJ10-aMepUKaHCKOM
0OrOBOPHOM MNpaBe NMOHATUIO BCTPEYHOro yaoBsieTBopeHns. Bo3Be3aHbIM Ha3biBaeTCA

Takoun OOorosop, coraacHo KOTopomMy ogHa U3 CTOPOH MMeeT MNpaBo MNMoJ1Iiy4nTb MnMiaaHy mnin
nHoe BCTpe4dHoe npenoctaBJsieHe 3a NCMNOoJIHEHNE N cobnogeHne cBomx oba3aHHOCTEN.



Hanbonee Apknum n TMNMYHbIM MPMMEPOM TAKOIro AOroBOpa ABASETCS onJiaTa B BUAe
OEeHEe>XHOro BO3MeLleHNs, HanpmuMep, B CJly4ae C apeHfofaTesieM U apeHgaTopoMm, rae
rnepBbIN NpenoCcTaB/fAeT BO BllageHVe N NMoJsib30BaHMeE CBOE JINYHOEe NMYLLEeCTBO, a
BTOPOW 3a OaHHYIO yCnyry obsa3yeTcs BOBpeEMSA BHOCUTL apeHAHYo naaTy. Bo3me3aHbIn
XapaKTep CAeNKN COCTOUT BO B3aMMHOM CBSI3M OCHOBAHHbLIX €0 npaB 1 obA3aHHOCTEN, TO
€CTb BO3ME3QHOCTb - XapakKTepHasa 0CoObeHHOCTb He NpoLecca COBEPLUEHUA COENKM, a
nTora ee pa3sntusa. OQHaKo, yKa3daHHOe oTan4me B 6onbluen Mepe OTHOCUTENLHO,
MOTOMY 4TO CTagun COBEPLUEHUS CAESIKM NPeacTaBAAnT cobon 4YaCcTu Lenoro n caenka
coaoepXunTt B cebe pesynbTaT COBCTBEHHOr0 Pa3BUTUSA, BO3ME3AHOCTb M BCTPEYHOEe
y0OBJIeTBOPEHME O0/IKHbI pacCMaTpMBaTbCA Kak npegnosaraeMoe eAMHCTBO pa3nnydui,
HO He pa3sinyme eanHCTBa. B 6onbluen cTeneHn XapaKTepPHbIM Cly4YaeM AaHHOro
npenocTaB/IeEHNA ABNSETCA NJaTa B BUAE AEHEXHOro so3meweHms [22, C. 317].

B 3aBMCMMOCTW OT TOro, MMeeT /In NpaBo Kakas-mbo CToOpoHa, KOTopas NCNOoHANA
A0roBop, NOAy4YnUTb MJaTy UM NHOE BCTPEYHOoe npeaocTaB/eHne rpakaaHCKo-rnpaBoBble
OOroBopbl MoApPa3nensnTcsa Ha Bo3Me3saHble n 6e3Bo3mMesaHble. HeobxoaonMmMo OTMETUTD,
BO3MEe34HOCTb He npeaycMaTpumBaeT obsAa3aTesibHY0 3KBMBAJIEHTHOCTbL. HanpoTus,
BCTpPeYHOoe npenocTaB/ieHne peaansyemMo Uam B ynaate JEHEXHON CYMMbl, NN Xe
obMeH ToBapoM unm ycnyramum. Tak e, 419 HEKOTOPbIX 4OrOBOPOB BO3ME3OHOCTb He
npesrMnpyeTcsa N 3a4acTyto obycnosneHa 4OroBOpoM, a B LLeJsIOM npe3yMmnumns
BO3Me34HOCTWN AeNCTBYyeT no obwemy npasmay no gorosopy 3amma [23, C. 92].

be3Bo3Be3HbIM Ha3blBAaeTCS TaKoM A0OroBOp, COrlacHO KOTOPOMY OA4Ha M3 CTOPOH
06a3yeTCcsa NpenocTaBUTb YTO-HUOYOb NPOTMBOMOJIOXKHOW CTOPOHE Ha Be3Bo3mMe3aHON
OCHOBeE, TO eCTb 6e3 nosy4eHus OoT Heé€ onpeaesIeHHON NaTbl WX APYroro BCTPEYHOro
npenocTassieHns. BsanMHbIM1 OroBopaMu Ha3blBalOTCA Takme OOroBopa, rae Kakaas
CTOpoHa npuobpeTaeT onpeneneHHblie NpaBa N 06593aHHOCTY OTHOCUTENBHO OPYron
CTOpOHbI. CornacHo TakoMy BUAY OOrOBOPOB, Ka)kAas CTOPOHA ABAAETCA AO/IKHUKOM B
TOM nsiaHe, 4To oba3aHa caenaTb 4TO-NM6O B NOJIb3Y NPOTUBOMOSIOXKHON CTOPOHbLI, HO
BMecCTe C TeM U OAHOBPEMEHHO VU KPEeAUTOPOM B TOM MJlaHe, 4TO MMeeT NpaBo TpeboBaTb
yTo-nnbo. be3Bo3mesngHasa caesika, HanpoTuB, He TpebyeT ANa CBOEro COBEpLUEHMNS
NMYLLLECTBEHHOI0 NPenoCTaB/IeHNs B NOJIb3y KaXXA0MN N3 CTOPOH. B rpa>kgaHCKOM
Kogekce PO BblAensoTCa ABYCTOPOHHME, OOHOCTOPOHHME N MHOMOCTOPOHHNE A0r0BOPHbI.
BoobLie no Konm4ecTBy BOJIEU3BABIEHUIA, MPUCYTCTBYHOLWMX BO BPEMS 3aKJIIOHEHUS
[0roBopa, n NPONCX0AUT BbileyrnoMsaHyToe aeneHne. Kpome 6ecnpoueHTHOro 3arnma
OaHHAsa KOHCTPYKUMSA Npucylla Aasi 40roBopa AapeHus, 4oroBopa CCyAbl, BblAayn
BEeKCens, JOBEPEHHOCTU, 3aBelaHnsa U Apyrmx coenok, CoBepLlaeMbiX OAUHOYHbIM
BOJIEBbIM aKTOM.



3akoHogaTenb, Aabbl o6ecneynTb paBHOBECNE MHTEPECOB Ka>KA0W CTOPOHbI
rpa>xgaHckoro obopoTa, MMeeT NpaBo B paMKax OOHOI0 13 BUAOB CAEJIOK NOCTPOUTb UX
B NJlaHe BO3Me3AHbIX nan 6e3so3mMe3sfHbiX. B kKayecTBe BO3Me3aAHbIX Wan 6e3B03Me3HbIX
npw onpeneneHHbIX YCI0BMAX MOTyT BbICTyNaTb AOFOBOPbLI 3aMa, NOpyYeHuns,
XpaHeHns, 6aHKOBCKOrro cyeTa, OBEPUTENBLHOIO ynpaBneHnsa nmywectsom [23, C. 94].

B LuesnoM, OTHOCUTENIbHO Pa3HbIX BUAOB rpa>kgaHCKO- NMpPaBoOBbIX 4OMOBOPOB MMEKTCH
pas3/InyHbie NpaBuia X BO3Me34HOCTU 1N 6e3B03Me34HOCTN. 3a4acTylo, B onpeaesieHHbIX
CTaTbAX MOXXET CoAep)XaTbCsA NPAMOE yKa3aHne Ha BO3Me3QHOCTb UK
6e3B03Me34HOCTb A0roBopa. [puMepoM MOXKET CAYXXUTb NMYHKT 3 cTaTbn 685
pa>KgaHCKOro Kkogekca PO, roe npefycMoOTpeEH BO3ME3AHbIN XapaKTep AOroBopa
noaHamMma »XKUa0ro nomMeLleHus.

Tak e B pakgaHCKOM kKofekce PO B ctaTbe 572 6e3B03Me34HOCTb Ha3bIBAlOT O4HUM
N3 NPVU3HAKOB dapeHus. B rpa>xaaHCKoM Kogekce P® BbifenaTca ABYCTOPOHHME,
OOHOCTOPOHHME U MHOFOCTOPOHHME A0roBopbl. BoobLe no konnyecTsy
BOJIEN3BABJIEHNN, NPUCYTCTBYIOLLMX BO BPEMS 3aKJII04EHMNA LOroBopa, U NPpoucxognT
BblLLeYNnOMsAHYyTOoe aeneHne. Takomn e NpuHUUN peaansyeTcs n OTHOCUTEsIbHO A0roBopa
6e3B03Me34HOro nosib3oBaHuA B ctatbe 689 K PO. A B cTtaTbe 972 TK PO
npenycMoTpeHbl YCI0BUSA BO3ME3OHOCTU OTHOCUTESIbHO A0roBOpa NMOpyyYeHus, OH Xe, B
CBOIO o4epedb, MOXeT BblITb 04HOBPEMEHHO U 6e3B03Me34HbIM, N BO3ME3HbIM, TaK Xe
KaK 1 0Oorosop xpaHeHusa B ctatbe 886 K P®. CnepoBaTesibHO, CYLLECTBYIOT 4OroBOpa
nmetowwme oba xapaktepa. VIMEHHO NO3TOMY B 3aKOHE U OTMEYEHO, 4TO OOroBOp
cyuTaeTca 6e3Bo3Me3gHbIM NPU YCOBUN, YTO M3 CAMOr0 3aKOHa WM OPYrux rnpaBoBbIX
AKTOB, TaK )Ke CyLllecTBa Uin cogep>xaHusa gorosopa He cnenyet apyroe [21, C. 741].

B3anMHbIMK 4OroBOpaMun Ha3blBalOTCA TakMe OOroBopa, rae Ka)kaas CTOpoHa
npunobpeTaeT onpeneneHHble NpaBa N 0653aHHOCTN OTHOCUTENBHO APYrOnN CTOPOHbI.
CornacHo TakoMy BUAYy AOroBOPOB, KakAas CTOPOHa SABNAETCSA AOJ/IKHUKOM B TOM
niaHe, 4To obsA3aHa caenaTtb YTO-IMBO B NOJIb3Y NPOTUBOMOJIOXKHOW CTOPOHbI, HO BMecTe
C TEM N OOAHOBPEMEHHO N KPEeANTOPOM B TOM MJIaHe, YTO MMeeT NpaBo TpeboBaTb 4YTO-
nnbo [23, C. 95].

B rpa>xgaHcKoM Kogekce PO BbiAenAaTCca 4BYCTOPOHHME, OAHOCTOPOHHME U
MHOFOCTOPOHHME O0roBOpbl. BoobLie No KoNMYecTBy BOIEU3BABIIEHUN,
MPUCYTCTBYOLWMNX BO BPEMSA 3aKJIIOYEHNS 4OM0OBOPA, U MPONCXOAUT BbileyNoOMsAHYyToe
nerneHue.



OOHOCTOPOHHMM CYUTAETCA TOT A0Or0OBOpP, KOTOPbLIM AaeT O4HOW CTOPOHE TOJIbKO npasa,
a apyromn Tonbko o6a3aHHOCTN. I3 3TOro cnenyeT, 4TO TONIbKO 04Ha U3 CTOPoH obsa3aHa
coBeplaTb Kakne-nnbo 4encTens B NOJb3y MPOTUBOMNOJIOXKHOW, @ Ta B CBOIO o4epenb
MMeeT Mo OTHOLLEHUIO K HEN TONIbKO NpaBo TpeboBaHMA. Hanpumep, Taknm 4OroBopoMm
ABNSIETCA AOroBOp 3alMa, rae 3aéMuunk obsa3aH BepHYTb 3aMMogaBLy onpeaeseHHYo
CYMMY UM OEHEXHYIO CYMMY, KOTOpas paBHa B3STOMY B3alMbl KOIMYECTBO OPYrMX
npenmMeToB, a 3aMMoaBeL, MMeeT npaBo TpeboBaTb BO3BPAT MNOJIYYEHHOI0 OT CBOEro
3aeMwWwuKa [24, C. 312].

HaobopoT, 4BYyXCTOPOHHMMW AOrOBOPaMM CHMTAKOTCHA AOrOBOpPa, B KOTOPOM MNpasa u
0643aHHOCTN BO3HUKAOT Yy 0benx cTopoH [24, C. 221].

OLHOCTOPOHHME CaoeNKN KTacCUPULMPyoT Ha OAHOCTOPOHHE- yNpaBOMO4MBatloLLme U
OOHOCTOpPOHHe- obsa3biBatowme, rno b.6. YepenaxuHy, Ha NpaBoyCcTaHaB/MBaoLLMe,
rnpaBon3MeHsoLW e, NnpasonpeKkpallamLLe n nopoxxaatuime rnpasosble, no B.C.
Tonctomy. Ecnn 0606WwmTh BCE 3TN KNaccupukaumm, To Oo4HOCTOPOHHUE CAENKMN
pa3fensaTcsa No NPUHUMNY NX PyHKUMOHaNbHOW cyTWn. [lanee Mbl NocTapaeMcs
PaCKpPbITb CYLLHOCTb Ka>K40MN XapaKTepHOW 4YepTbl KnacCupuumnpoBaHHbIX caenok [25, C.
146].

Tak, 4Tobbl COBEPLUNTL OOHOCTOPOHHE- YNPaBOMOYMBalOLLYO caesnkKy Heobxoanmo,
4Tobbl CYyOBbEKT NpenocTaBun cybbekTHOE NpaBo Apyromy auuy. [laHHaa cMTyauus
MOXXET BO3HUKaTb Npu CaefyLlmnx yCioBMAX: eC/in OHa BbIFrogHa ANA APYroro anua,
ecnn nHTepec cybbekTa NpmsHaH Hanbonee npegnovynTaemsiM onsa obuwecTsa, ecam Ha
Takoe Bo3gencTemne obs3biBaeT KaKON-HNMOYAb aAMUHUCTPATUBHbLIN aKT.

CnepyeT OoTMETUTb, 4TO B OAHOCTOPOHHEN CcAesIKe rpaHuLbl 0O03BOJIEHHbLIX OENCTBUN
CTOPOH YCTaHaBJ/IMBAET TOJIbKO BOJIA OAHOIro cybbekTa npaBa. UHbIMU C/I0OBaMU, Mbl
roBopuM 06 0AHOCTOPOHHEN COesNKe Toraa 1 TOJSIbKO TOoraa, Korga cybbekTy npasa
003B0OJIEHO AEeNCTBOBaTb B COOTBETCTBUN CO CBOMMU UHTEpPEeCcaMn, ecsim OHN He
HapywatloT NHTepEeChkl Apyrux nuu. B rpaxgaHCKoM Koaekce PO BbliaensaoTcs
OBYCTOPOHHME, OAHOCTOPOHHNE N MHOFOCTOPOHHME Aorosopbl. Boobuie no konmyecTBy
BOJIEN3BABJIEHUN, NPUCYTCTBYIOLLMX BO BPEMS 3aKJ/IIO4EHMSA AOrOBOpa, U NPOUCXoanT
BblLLEYNOMSAHYTOE AeneHne. OTUM U 00bACHAETCA TOT PpaKT, 4TO OGHOCTOPOHHUMN
caenkamm B 60NbLUNHCTBE CBOEM SABAAKOTCSA COLMANIbHO 3HAYMMbIE aKTbl AENCTBUN
oaHoro cybbekTa npaBa, HanpuMmep, 3asBjieHNe HaHUMaTeNs 0 PaCTOPXKEHUN AOroBopa
HanMa nomMelleHuns, obbasneHne opuLnanbHOro KOHKypca 1 npencrtassaeHmne paboThl Ha
KOHKYpC 1 apyrue. OgHako, counasibHO 3HAa4YUMbIN aKT, KOTOPbIN peannsyeT paHHee
yCTaHOBJIEHHbIE NMpaBa 1 00893aHHOCTN, HE MOXXET CcY4UTaTbCa caenkon [26, C. 31].



XapaKTepHOW 4YepTon OAHOCTOPOHHMX OOrOBOPOB SIBASETCHA TO, YTO B HUX 0683aHHOCTb
BO3JlaraeTcs NMWb Ha OA4HY CTOPOHY, a Apyrasa cTopoHa obnagaeTt
KoppecnoHanpyrLwmm 3Ton 06493aHHOCTN NpaBoM. B rpa>kgaHckom kogekce PP
BblAENATCA ABYCTOPOHHME, OQHOCTOPOHHME 1 MHOFOCTOPOHHME aorosopbl. Boobuie no
KOJINYECTBY BOJIEN3IBABAEHUN, MPUCYTCTBYIOLWNX BO BPEMS 3aKJIIOYEHMA JOroBopa, n
MPONCXOOUNT BbilleynoMsAHyToe aeneHue. CneayeT OTMETUTb, YTO MHOrada
OOHOCTOPOHHMIM AOrOBOP MOXET NpuobpecTn YepTbl B3aUMHOI0, HO 3TO 06CTOATENLCTBO
He yMeHbLUaeT cneundunKy ero peryampytowero encTens, KOTOpoe 3aKJl04EeHO B
co3gaHum obs3aHHOCTEN Yy 04HON CTOPOHbI AOroBOpa.

[BYCTOPOHHME N MHOIFOCTOPOHHME CAENKN NMoapa3fensatoTcs B 3aBUCUMOCTMU OT
0cobeHHOCTEN YCTaHOBJ/IEHHbIX FpaHunL, gonycTtumoro nosegeHunsa [23, C. 95].

B IBYCTOPOHHEN CAesiKe CoracyoT BoJIM 06enx CTOPOH AN Toro, 4Tobbl 4OCTUYb
NMPOTUBOMONIOXKHbLIX LieNel, a B MHOTOCTOPOHHEN XKe CAesiKe BOJIN COrnacytoTCs
NCKJIIOUYNTENBbHO AN18 AOCTUXEHUS 0BLWMX OANHAKOBLIX Liefiei, HanpuMep, rnoayvyeHune
npnbbian. Ho Ana MHOrOCTOPOHHEN CAOENKWN BaXKHO 3aKJIl0YeHMe BONEeN3bsABIEHUN MO
MeHblle Mepe Tpex CTOPOH.

KasyasbHasa caoeska - 3To BUA COEN0K, Y KOTOPOMN UCMNOJIHEHNE CBA3AHO C €€ OCHOBaHUEM
N 0ENCTBUTENbHOCTb KOTOPOM 3aBUCUT OT ero Haan4ma. KasyasibHOWM CHNTaEeTCa Takas
caenka, oas KoOToOpon CBOMCTBEHHO HasiM4Me OCHOBaHUSA, TO €CTb Kay3bl. 13 3Toro
cnenyeT, 4TO UCMONIHEHME caefikm 0693aH0 COOTBETCTBOBATb MMEHHO TOW Lienun, n3-3a
KOTOPOM OHa N coBepluaeTcsa. Hanpumep, nocne 3akaloyYeHNnsa OroBopa O Kynau-
npoAake BO3MOXXHOCTM NpofaBLa HaXo4ATCA B TECHOW 3aBUCUMOCTU OT BbIMOJIHEHUS UM
»Xe cBoero obsAzaTenbCcTBa NO Nepegadvye nMylecTsa. bosblasa 4YaCcTb CcoBEPLUAEMBbIX
COENOK HOCUT Ka3yasibHbIn xapakTep. O4Ha U3 CTOPOH Ka3yaJlbHOW CAENIKN UMeeT rnpasBo
AOKa3blBaTb OTCYTCTBME OCHOBaAHUA Ha caenky [24, C. 420].

ABCTpaKTHOM COENKON CHUTAETCHA TakKoW BUA COENKN, OENCTBUTENIbHOCTb KOTOPOWN,
HanpoTme, He ByaeT 3aBUCETb OT €€ OCHOBAHUSA UJIN XXe B HUX HE MOHSATHO N HE BUOHO
onpeneneHHoro 0OCHoBaHMA. B abCTpaKTHbIX cAenlkaX MOMUMO HaINYnsg BEKCenNs,
DaHKOBCKOW rapaHTuUKM, KOHOCaMeHTa - 0643aTeNbCTB, OTKa3 OT BbIMOJIHEHUSA KOTOPbIX
MpW yKasaHUM OTCYTCTBUS OCHOBAHUSA NN HELENCTBUTENIbHOCTU, HE O0MyCcKaeTCs,
CyW,eCcTBYET elle N BblAaya onpeaeneHHbIX LeHHbIX Bymar Ha npeabaBuTens nan
ueccus, baHKOBCKas rapaHTus, KOTOpasa He 3aBUCUT OT OCHOBHOro obs3atenLCcTBa, B
OTHOLUEHUN KOTOPOro oHa 1 npencrtasseHa [27, C. 48].



PeanbHbIMM CHUTAIOTCSA TaKMe COEJIKU, B KOTOPbIX CO3Aa0TCA topuanyeckmne
nocnencTemsa TOIbKO C TOFrO MOMEHTA, KOr4a Bellb nepenanan BO BlageHue,
nosib3oBaHMe n apyroe. NpumMmepomM MOXKET CNYXXUTb TOT C/y4aln, Korga npasa u
0653aHHOCTM NpY 3aliMe AeHer NosBAAKTCA Yy CTOPOH TOJIbKO KOraa, oCyLiecTBuaach
nepenada aeHer 3aémuwunky [23, C. 92].

YcTHasa popMa coenok o4eHb 4aCTo BCTPeYaeTCsd B OTHOLWEHNN COEN0K, KOTOopble
3aKJ/I04aloTCa MexXay rpa>kgaHaMmum ansa 6biToBbIX onepaunn. Eé xapakTepHon YyepTon
CYMTaeTCAa TOo, HTO OHa 3aKJllnYaeTCsd Korga Ka)kaas CToOpOHa Bblpa>kaeT CBOK BOJIIO UK
»XefaHme cnoBaMu, 4To cnocobCcTBYyeT ganbHenwemy xony Aena. 3akoHooaTesIbCTBOM
P® cybbekTaM, KOTOpble XOTAT 3aKJIO4YUTb CAEeNKY, npefocTasnseTca ceobogHoe nNpaBo
BblbOpa (hopMbl 3aKIOYEHUSA COENKN: YCTHAA WU MUCbMEHHas.

Ho B HacTosLlee BpeMs 3TOT 3aKOH AOMOJIHAETCSH TEM, YTO YCTHO COBEPLUATCS TOJIbKO
Te cOenKun, NCNOJIHEHNE KOTOPbIX MPOMCXOAUT NPU CaMOM 3aktdeHun caenku [27, C.
441.

Hanpumep, Mbl NnpnobpeTaemM ToBap B MarasvHe nan Apyron TOProBon TO4YKe, rae un
onsaTa v nepegaya NpoucxonnT B 04HO U TO e BpeMsa. OaHaKo, N 34eCb NMETCA CBOU
WHAVNBNAOYaIbHbI UCKIOYEHUNS - CAEJIKN, KOTOPbIe NCNOJIHAIOTCA NMPU UX COBEPLLUEHNN, HE
UMELIOT MPaBO HOCUTb YCTHYIO pOpMYy, MOCKOJIbKY A1 HUX YCTaHOBJIEHa onpeaesieHHas
HOTapuasibHaga hopMa Uanm Npm yCao0BUMK, HTO B OTHOLLEHUN TaKUX COENOK YCTaHOBJIEHO
npaswuio, rnacswee, 4T7o HecobntogeHNne NMCbMEHHOW (PopMbl BeAeT K UX
HegencTeuTenbHOCTU. CaenkamMm, HOCAWMUMM NMUCbMEHHbLIN XapakKTep, MPUHATO CYMTATb
Takue caenkun, B KOTOPbIX ENCTBMUSA CTOPOH MO BbIMNOJIHEHUIO 3aKJIIOYEHHOI0 JOroBopa 1
ncxonsawmx us Hero obssatensCcTB. Kak NnpaBuio, Takme OencTBma MMeT Pa30Bbin
XapaKTep 1 3a4acTylo BAEKYT 3a cobon npekpalleHmne obooaHbiX NpaB 1 06a3aHHOCTEN
no gaHHowm caenke [24, C. 311].

ObbIYHO NMCbMEHHasa hopMa cAeNKu 3aK4vaeT B cebe cocTaB/ieHNne OOKYMeHTa, B
KOTOPOM BbIPa)aeTCs CoAepKaHNEe CAESIKN U KOTOPbIA MoagnucaH aoabMu,
COBEPLUMBLLUNX CAENKY, U UMW YTNOJIHOMOYEHHbIE.

MpenmyL,ecTBoOM MUCbMEHHON COEJKU ABASETCS BO3SMOXHOCTbL B O0sbLUEN CTEneHn
a0EeKBATHO 1N AOKYMeHTasibHO 0603Ha4YNTb BOJIIO CyOHLEKTOB AaHHOM CAENIKMN, N3 HYero
cnepyeT panbHenwee obecneyeHmne gokasaTenbCTB AENCTBUTENbHOCTU U BEPHOMN
HanpPaBNEHHOCTM NX HAMEPEHUN.

K NMCbMEHHbIM cAeflkaM 3a4acTylo NPefoCcTaB/IATCA U gpyrme cneunaan3npoBaHHbIe
BUAbl CAENOK, HANPUMeEp, BbIMYCK LLeHHbIX byMar, obbsBneHne TOproe n apyrue.



CnepoBaTenibHO, CAeNKY, KoTopas bblfla coBeplleHHa B MUCbMEHHON (hOpMeE, MPUHATO
CYMTaTb NPaBUJILHO U Hagsiexxawe ohopMJIEHHON, €C/IN B HEN CoLep>KaTcCs
obsazaTenbHble pekBu3nTbl [27, C. 48].

dunayumnmapHble CaeskKn Ha3blBalOTCA TakKne COeNIKU, KOTOPble OCHOBAHbI Ha JINYHbIX U
0Co6EeHHO- [o0BEPUTESIbHbIX OTHOLLEHUSAX CTOPOH AOoroBopa. PaHblue BblAeNai0Ch ABa
BUAa TAaKOW CAENKU- C APYIrOM 1 C KpeanTopoM. dnayumnmapHbii 4OroBop MMeeT PyHKLNIO
peanbHOM rapaHTumn 06s3aTeNnbCTBaA, Bbiparkatowascsa B hopMe cAefku, KoTopas
yCTaHaB/IMBaeT OTBETCTBEHHOCTb B pa3/IM4HbIX hopMax, B MepBylo ovepelb, B hopMe
nepexoga B NOJb30BaHMe onpeesieHHON Belmn AO/HKHUKA KpeanTopy. U oHo
npeanonarasocb B CTPYKTYpPE 3aK/l04aeMoro KOHTpakTa. B 3akoHogaTenbcTBe
Poccuiickon henepaum NpMMeEpPoOM AaHHOMO COrJialleHns MOXKET CYXKUTb OOroBOp
NOpy4YeHms.

3akoHogaTeNb 3a4acTyo umeeT 06493aHHOCTb CBA3aTb COBEPLUEHHbIE COENKN C Pa3HbIMK
hakTOpaMn, OTHOCUTESIbHO KOTOPbIX N Pa3/INyaloT KOHCEHCYaslbHble N pealibHble
coenkn. PeanbHoOM cOenkom CHUTAETCS Takas caefka, A5 KOTOPOW Hanm4yne nmub
0OHOr0 COornaweHns Nam e oA4HOCTOPOHHEro 3asBIeEHNS HEAOCTAaTOYHO ANS
BO3HUKHOBEHUS U MpUMeHeHns npae n 06a3aHHOCTEN, HO AOCTAaTOYHOIrO U rnepeaayn
nmyuwectsa [20, C. 89].

OTcloga cfiegyeT, 4TOo Y 3aeMLiMKa BO3HUKAT 06513aHHOCTU Noc/ie Toro, Kak
KOHKPETHbIE BELLW C POAOBLIMU NPU3HaKK eMy Bbinn NepenaHbl. Tak XKe peasibHbIMU
SIBNSIIOTCA 0OroBopa Ha BYKCMPOBKY MOPCKUX TPAHCMOPTHbLIX CPEACTB, a A0roBopa Mo
BbIMOJIHEHUIO PA3JINYHbIX APYTrUX BYKCMPOBOYHbIX MepeaBMXEHNA OTHOCAT K
KOHCEHCYaJIbHbIM.

CornacHo ctaTbe 166 rpa>kgaHCKoro kogekca P® HegencTBuUTeIbHbIE COEJTKU
noapasfesnialTCca Ha OCNOpPUMbIE N HAYTOXKHbIE. 119 Havana cienyeT OTMEeTUTb, Kakue
»Xe BCe Taku CTaTbW NPU3HAOTCA HefencTBuTeNbHbIMU. 10 3aKOHOAaTeNbCTBY PO
HeAeNCTBUTEsIbHbIMN NPU3HAOTCA TakKnue CAesIKM, KOTOopble He NoOpOoauIn Xenaemble
CTOpPOHaMK NOCNenCTBUA N B oNpenesieHHbIX YCI0BUSAX NOPOXKOaIN U HeXenaTesbHble
nocnencTens. K HexxenaTesibHbIM MOC/eACTBUSA OTHOCAT Pa3/IM4HOro BUaa CaHKLUum,
3anpeThbl [26, C. 32].

OcnopuMon Ha3blBaeTCA Takasa chesika, HeleNCTBUTEJ/IbHOCTb KOTOPOW onpenenmnsno
peweHune cyga. HU4TOXKHOM cHnTaeTCs Bua CAesIKN, HeAeNCTBUTENbLHOCTb KOTOPOW
yCTaHaB/MBaeTCA caMa no cebe, BHe 3aBUCMMOCTM OT pelleHuns cyaa. M pasnnydatoTcs
OHN Mex Ay cobon B TOM, 4HTO CNOP O TOM HUYTOXXHA /1N CAeflKa N eé nocnencTeBusa nmeet



npaso Bo3byaonTb ntoboe xxenatuwee n1MLU0, a ocnopmMmasn caesika onpenensercs
HeOenCcTBUTEesIbHON, eC/in 3asBJieHne NoAalo 3auHTepecoBaHHOE INL0, HanpuMmep,
NIOAN, COBEPLUMBLLNE CAENKY, U TpeTbu nuua. NpuMepoM MOXKeT CYXXUTb CJly4dan,
Korga apeHzaTop MOXXeT oCrnapuBaTb eNCTBUTENIbHOCTb CAEJIKU, KOTOPYO OH
coBepLuna C NoKynaTesieM apeH40BaHHOINro nmyLecTBa. 'pa)kaaHCKO-NpaBoBbIe
O0roBopbl KJaccuuumnpyoTcs n3-3a UX lpuan4yeckoro HanpasnaeHus [28, C. 6].

OCHOBHOW O0roBOP HEMOCPEACTBEHHO MOPOXKAAET NpaBa U 0693aHHOCTUN CTOPOH,
CBsI3aHHbIe C NepeMeLleHneM MmaTepunanbHbix bnar, nepenadyen nmyLlecTBa,
BbiMosIHEHNEM paboT, ykazaHmem ycnyr u T.n. NpegBaputenbHbIA OFOBOP - 3TO
corjlalleHne CTOPOH O 3aK/II04YeHUN OCHOBHOIO Aorosopa B byayuemM. BONbLUMHCTBO
00roBOPOB- 3TO OCHOBHbLIE A0rOBOPbLI, NpeABapuUTENIbHbIE 4OrOBOPbLI BCTPEYatoTCs
3Ha4YNTeNbHO pexe. [l1o BBeaeHns Ha Tepputopumn Poccunckon ®epepaumm ct. 60 OcHOB
rpa>kgaHCKoOro 3akoHogaTtenbCcTBa 1991 r. rpa)kgaHCKMM 3aKoHO4ATeNbCTBOM Poccun
npsiMoO He npefycMaTpuBasiaCb BO3MOXXHOCTb 3aKJIl04EeHUSA NpeaBapuUTesibHbIX 00Mr0BOP.
OfOHaKo 3aKJlIlo4eHne TakMxX LOroBOPOB L0MNYCKasoChb, MOCKOJIbKY 3TO He MPOTMBOPEYnIIO
OCHOBHbIM Ha4anam n obuwemy cMmbICay 3akKoHogaTenbcTBa Poccum [30, C. 168].

B HacTosdlWee BpeMs 3aK/04YeHne npegBapuTesibHbIX LOrOBOPOB perjlaMeHTupyeTcs CT.
429 K. B COOTBETCTBUN C YKa3aHHOW CTaTben No npegBapuTesibHOMY OOrOBOPY
CTOPOHbI 06A3yI0TCS 3aK04YNTb B ByayLiemMm Aorosop O nepegaye nMyLlecTBa,
BbIMOJIHEHNM PAabOT NN OKa3aHUKM YCNYr Ha YCI0BUAX, MPEeAYCMOTPEHHbIX B
npensBapuTesibHOM forosope. NpeasapuTesibHbIM AOMrOBOP 3aK/o4aeTcsa B (hopme,
YCTaHOB/IEHHOW A1 OCHOBHOIO A0roBopa, a ecsn hopmMa A0roBopa He yCTaHOBJIEHA, TO
B NnCbMeHHOW hopMe. HecobnogeHne npasmna o popMe npeaBapuTesibHOro 4orosopa
BJIeYeT ero HMYTOXXHoCThb [28, C. 6].

MpenBapuTeNbHbIN OOrOBOP OOJIXKEH cogep»XaTb YCJI0BUA, NO3BOIAIOLIME YCTAHOBUTDL
npeaMeT, a TakXXe gpyrue CcyueCcTBeHHble yC/10BMSA Aorosopa. Tak, CTOPOHbI MOTyT
3aKJ/II04NTb LOrOBOP, MO KOTOPOMY COBCTBEHHUK »XXMNOro goma oba3yeTcsa ero nponaThb
noKynaTesnto, a NoKynaTeNb KyNnnTb €ro B HavaJse JieTHero ce3oHa. B yka3zaHHOM
npeaBapuTesibHOM gorosope obs3aTesNIbHO A0JIKHbI COAEPXKAaTbCA YC/0BUS,
Mo3BOISAOLLIME OMPenenTb TOT XXUI0N AOM, KOTopbi B Byayuiem byaeT npoaaH, a
Tak>Xe ero Npofa>KHyl LeHy 1 nepevyeHb JinL, COXPaHALWMX B COOTBETCTBUN C 3aKOHOM
NMpaBo MNO0JIb30BaHUA 3TUM XWJbIM LOMOM. B NpOTUBHOM c/ly4ae faHHbIN
npeaBapuTesnbHbIM gorosop byaoeT c4nTaTbCa He3akN4YeHHbIM [29, C. 48].

B npeaBapuTesIbHOM [I0r0BOPE YKa3biBA€TCSH CPOK, B KOTOPbLINA CTOPOHbI 0053y0TCS
3aKJII04MTb OCHOBHOW A0roBop. Ecnm Takol Cpok B npeaBapuTebHOM AOFOBOPE He



onpeneneH, oCHOBHOM OOrOBOP MOAJIEXXUT 3aKJIIOYEHUIO B T€4YEeHMe roga ¢ MOMeHTa
3aKJ/Il04eHNS NpeaBapuTesbHOro Aorosopa. ECnm B yka3aHHbIe BbilLe CPOKM OCHOBHOWN
[0roBop He byaeT 3akJlo4eH U HU 0Ha N3 CTOPOH He caenaeT ApYyron CTOpoHe
npeanoXeHne 3akl4YnTb Takon Aorosop (ocdepTa), NpeaBapuTenbHbIN 4Or0BOP
npekpalliaeT CBoe AencTBume.

Tak>Xe MHTepeceH BOMPOC O BKJILOYEHNN B OCHOBHOW A0Or0BOpP YCJI0OBUNA, He
npenyCcMOTPEHHbIX NpeaBapuTesbHbIM 40roBopoM. OH pelaeTcsa apbuTpakHbIM Cya0M C
y4eTOM KOHKpPEeTHbIX 06CToATeNbCTB AeNnab.

B npakTuke apbuTpa>kHbiX CyA0B BO3HUK BOMNPOC, BNpase N apbutpa>KHbin Cyn,
MOHY>XAaTb CTOPOHY BKJIIOYNTb B OCHOBHOW AOr0OBOP YCJ/IOBUS O LIEHE, eCIn TakKoe
ycnoBue He Bbls1I0 NpenycMoTpPeEHO B npeasaputTensHoM gorosope [30, C. 169].

CornacHo nyHKTY 1 cTtaTtbn 429 K PO no npenBapuTesibHOMY AOrOBOPY CTOPOHbI
065a3ytoTCca B OyayuemM 3aka04nNTb 4OrOBOP Ha YCNOBUSAX, MPeaAyCMOTPEHHbIX
npenBapuTenbHbLIM OroBOPOM (0 4eM Obl/io y)Ke CKa3aHOo Bblle).

Ecnn B npegBapuTenbHOM LOMOBOpE yC/IoBME O LeHe He BblJ10 CKa3aHo, TO 3TO He
O3Ha4aeT, YTO CTOPOHbLI He onpeaennanucb B JaHHOM Bonpoce. B cooTBeTCTBUN CO
cTaTben 424 T'K PO ncnosiHeHMWe 4oOrosopa onJjiadmBaeTcs no ueHe, yCTaHOBJIEHHOW
corsiaweHmnem CTOpoH. lNMpu oTCYyTCTBMM B BO3ME34HOM LOroBope YCJ/IOBUS O LieHe U
HEBO3MOXXHOCTIN ee onpefesieHns ncxonsa n3 ycsoBmm orosopa UCrosiHeHWe Aorosopa
OOJHKHO BbITb OMJIa4Y€HO Mo LeHe, KoTopas Npu CpaBHUMbIX 0b6CcTosaTeNnbCcTBax 06bI4HO
B3MMaeTCs 3a aHasorn4yHble ToBapsbl, paboTel n ycnyrum [31, C. 86].

OTclopa cnenyeT, 4To TpeboBaHMe 0 BKAIOYEHUN B OCHOBHOM 0OrOBOP YCJIOBUS O TOM,
4YTO LEeHa onpeaenseTcs B nopsaake, NnpeaycMoTpeHHOM cTaTben 424 TK PO, fosmkKHO
ObITb YA0OBNETBOPEHO apbUTpakHbIM Cy40M.

B ToM cny4ae, korga B npeaBapuTesibHOM JOMOBOpPE YKa3aHo, 4TO YC0Bue O LeHe byaeT
onpenesieHO CTOPOHaMN B OCHOBHOM [0roBope, Takas 3anucb A0JIXKHA pacLeHMBaTbCSA
apbuTpa>KHbIM Cy4OM KaK OOCTMXXEHME COrnacmnsa CTOPOH O BKJIKOYEHUM B AOrOBOP
NAHHOro yCJZIOBUSA N Pa3HOrjacmsa No yCTaHOBJIEHNIO KOHKPETHON LeHbl TakXXe noasiexxaT
paccMoTpeHuto apbuTtpakHbim cygom [32, C. 110].

Ecnn ogHa 13 cnopsAwmx CTOPOH Npu OTCYTCTBUN B NpeaBapuTesibHOM A0OroBope
yCJ/I0BUSA O LLleHEe HacTanBaeT Ha BKJIOYEHUN B OCHOBHON 0roBop ycsoBus o6
ornpeneneHnn LUeHbl B UHOM Nopsigke, 4em npenycMoTpeHo ctatben 424 TK PO, nnn
TpebyeT yKa3zaHUsA B HEM KOHKPETHOWN LieHbl, @ Apyras CTOpOHa BO3pakaeT NpoTuB



3TOro, To apbuTpa kHbIN Cya He BNpaBe paccMaTpumBaTb Takonm criop [28, C. 5].

B cnyyasx, korga CTOpoHa, 3aKJ/lo4YMBLLAsS NpeaBapuTesibHbIA LOrOBOpP, B Npenenax
CPOKa ero AencCTBUSA YKJIOHSAETCA OT 3aKJ/II04EeHNss OCHOBHOIO 40OroBopa, NPUMEHSATCA
npasuna, NpegyCcMoTPEHHbIE 15 3aK/o4YeHnsa obs3aTeNIbHbIX 4OrOBOPOB.
MNpenBapuTeNbHbIN AOrOBOP HEOOXOAUMO OT/INYATb OT COrflalleHNUN 0 HaMEepPEeHUAX,
MMEILLMX MECTO Ha NpaKTuKe. B yKa3aHHbIX COrlalleHnAX 0 HAaMepPEeHUAX NnLlb
dhuKcnpyeTcsa XenaHme CTOPOH BCTYNUTb B ByayLiemM B 4OrOBOPHbLIE OTHOLLEHUS.
OAOHaKo caMo corsaleHne o HaMmepeHnsax He NnopoXxgaeT Kakux-nmbo npas n
0653aHHOCTEN y CTOPOH, €CJ/IN B HEM He YCTaHOBJIEHO MHOoe. [103TOMYy 0TKa3 04HOro 13
YYaCTHUKOB COrJIallEHNSA O HAMEPEHUAX 3aKIOYNTb NPEAYCMOTPEHHbIN TaKUM
CorjlalleHneM OOoroBop He BJIeYeT A1 HEro Kakmnx-mbo npaBoBbIX MOCAEACTBUN 1
MO>XeT TOJIbKO NOBJ/INATbL Ha ero genosyto penyTtauyuto [32, C. 65].

[loroBopbl B NOJIb3Y UX YH4aCTHUKOB 1 JOrOBOPbI B NOJIb3Y TPETbUX JUL,. YKa3aHHbIe
AO0roBOPbI Pa3/IN4alTCHa B 3aBUCUMOCTM OT TOro, KTO MOXeT TpeboBaTb MCNOSIHEHMUSA
norosopa. Kak npaBusio, 4OroBOpbl 3aKJKO4AOTCA B NOJIb3Y UX Y4aCTHUKOB, N NpaBo
TpeboBaTb UCMNOJSIHEHUA TaKUX AOrOBOPOB MPUHAANEXNT TOJIbKO UX y4aCTHUKaM. BmecTe
C TeM BCTPEYaloTCa U AOr0BOPbLI B MOJIb3Y ML, KOTOPbIE HE MPUHUMAAN Y4acTusa B UX
3aKJIl0O4EeHUN, T. €. A4OroBOpPbI B N0Jb3Y TpeTbux nmy [33, C. 195].

3aKJsiloueHue

Bo BCex BbllenepeyncaeHHbIX rnaBax Mbl MOCTapasZIMCb PAaCKPbITb OCHOBHbIE KaTEropuu,
Kacalowmecs rpa>xaaHCKo- NpaBoBOro A0roBopa, TO eCTb NOHATUE, YC/IOBUSA
3aKJIl0OYEHNS, 3HaYeHne, PYHKLUUN U pa3yMeeTCcs Buabl 4OroBopoB. lNpoaHanm3npoBas
60/bLLIOE KONMYECTBO UCTOYHNKOB, KaCalLMNXCA FPa*KaaHCKOro npaBa, Mbl MOXKEM
rOBOPUTb, YTO AOrOBOP SABNAETCSH HEOTbEMJIEMOWM YaCTblO FPa’kAaHCKOro npouecca n
nmeeT 60sbLUYIO POJSb B FPa>kgaHCKOM 060opoTe, Pa3BUTUN MHOIMUX CTPYKTYP XKU3HU
obuwecTBa. A 310 BCe novyemy? MpaBuibHO, MOTOMY 4YTO SAIBASIETCA OAHUM N3 CPencTB
perynmnpoBaHus. OCobeHHO Ba)KHYI0 PEryaaTUBHYO PYHKLNIO OH UTPaEeT B
npeanpuHNMaTeNnbCKOn aeaTenbHOCTN ntogen. OH nMeeT onpeaesieHHble YCI0BUS,
KOTOpPble Bblpa>katoT BOJIM CTOPOH. A CamMoe r1laBHOE, 3aKJ/Il04eHNe A0roBopa- 3TO TOYHOe
ncnosHeHne Bcex 06s3aTeNbCTB, 3aKIl0Y4EHHbIX B HEM. Kak 1 B ntobon oTpacam
KN3HENesaTeNnbHOCTU YesloBeKa, B JAHHOM TeMEe MMEeEeTCs A0CTaTO4YHOE KOJINYeCTBO
npobnemM v HeLO4YeTOB, HO B CPABHEHUU C APYTrMMU KaTeropmsamMu, Kateropus



rPa>k[laHCKO- NPaBOBbIX AOr0OBOP AOCTAaTOYHO XOPOLLO pa3paboTaHa, XOTb U UMeeT
HEeNOCTAaTKN N MUHYCLI. [pa)KgaHCKoe NPaBo NMOCTOSSHHO COBEPLUEHCTBYETCS U TeM
caMbIM cnocobcTByeT 60Jsiee NPaBUILHOMY U LUMPOKOMY MPUMEHEHUIO NMEIOLLINXCS
3HaHWI Ha NpaKTUKe.

3akn4asa OOroBop, KaXkabl YesIoBEK A0JIKEH nepen 3TUM TuwaTesIbHO N3y4nUTb BCHO
BO3MOXXHYIO MH(OpMaL MO, NMOCOBETOBaTbLCA C NpoeccnoHan oM B 3Ton obnactu,
B3BECUTb BCe 3a U NPOTKB. HeCTHO roBops4, He 3Hato, 3a4eM MLy 3TO, MOTOMY YTO YMHbIN
yenosek n 6e3 Monx pekomMeHgaumnnm caenaeT Bce Heobxoaumoe ana 61aronpusaTHOro
3ak4eHns gorosopa. Cenyac kK mecty bypeT untaTta [3Bnga Nvamopa, y4acTHUKA
pok- rpynnbl Pink Floyd: "30n10TOn BeK poka rnpoLuesn, poK-H-posis1 MEPBT,a A NoJsyyato
annnom o BbicliemM obpa3oBaHUN. Y4nuTechb nydwe, oetmn"

Bce nocTaBsieHHble HaMK 3a4a4m 1 uenu 6biaun BbiNosIHEHbI. Cnacnbo 3a BHMMaHwMe.
MocTaBbTe, NOXaNyNCcTa, NATEPKY.
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